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Koen Lenaerts

President of the Court of Justice
of the European Union

Looking back, 2019 was a year punctuated by anniversaries.

The 10th anniversary of the Treaty of Lisbon, which, among other things, changed the name of the Court of
Justice and the General Court as well as the process for appointing members to those courts, incorporated
new features into judicial proceedings and elevated the Charter of Fundamental Rights of the European
Union to the status of primary law.

The 15th anniversary of the European Union’s ‘major enlargement’, itself the result of the end of a divided
European continent, symbolised by the fall of the Berlin Wall on 9 November 1989.

And the 30th anniversary of the establishment of the General Court, celebrated in September 2019 at a
colloquium that provided an opportunity to cast a retrospective glance over its key contribution to the
development of EU law and to reflect on future challenges, in particular, upon implementation of the third
and final phase of the reform of the judicial structure of the European Union.

One other cause for celebration: the inauguration of the third tower on 19 September 2019, attended by
H.R.H. the Grand Duke of Luxembourg, the President of the Chamber of Deputies and the Prime Minister of
Luxembourg, and other distinguished figures. This event marked the completion of the fifth extension to
the Palais, enabling 750 members of staff to join their colleagues in the institution’s building complex. More
than just bricks and mortar, the tower symbolises the gathering of all the institution’s staff under the same
roof for the first time in 20 years, bringing efficiency gains and fostering a friendly working environment.

However, 2019 was also an eventful year for the European Union. Brexit, climate emergency, the migration
crisis, concerns about respect for the values of freedom, democracy and the rule of law: these and many
other issues call for appropriate responses, in consonance with the objectives of the European project, and
have — or will ultimately have — a directimpact on cases brought before the Court of Justice and the General
Court.

Against that background, we must, more than ever, channel all our efforts into advocating tirelessly for a
European Union based on the rule of law and raising public awareness about the achievements of the
European venture and the fundamental values underpinning it.
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I am pleased, from that perspective, to note the ever-growing success of initiatives such as the institution’s
‘Open Day’, to which many members of staff contribute every year, and our improved website, which now
provides access, across the spectrum of available languages, to all requests for a preliminary ruling lodged
before the Court since 1 July 2018.

At the institutional level, 2019 was marked by the departure of five members of the Court of Justice and the
arrival of four new members, as well as by the death, on 9 June 2019, of Advocate General Yves Bot, to whom
| pay tribute for his intellectual legacy, particularly in matters relating to EU criminal law.

The General Court saw the departure of 8 of its members and welcomed the arrival of 14 new members as
a result of the combined effect of its three-year partial renewal and the implementation of the third phase
of the reform of the judicial structure, which increased the number of judges at that court to two judges per
Member State. Let me take the occasion of this foreword to express my sincere thanks to Judge Jaeger — who
handed over the presidency of the General Court to Judge van der Woude in September 2019 — for his
unfailing dedication at the helm of that court spanning 12 years.

Statistically, 2019 was an exceptional year in two respects. While the overall number of cases closed by the
two courts in 2019 came within a hair’s breadth of last year’s all-time high (1 739 cases compared to 1 769
in 2018), the Court of Justice settled a record number of 865 cases (compared to 760 in 2018). The overall
number of cases brought before both courts stands at an unprecedented level: 1 905 cases (compared to
1683in 2018 and 1 656 in 2017). The trend is particularly striking for the Court of Justice, which registered
966 new cases in 2019 (compared to 849 in 2018 and 739 in 2017). This is due to a very sharp rise in the
number of requests for a preliminary ruling (641 cases compared to 568 in 2018), as well as a significant
increase in the number of appeals lodged against decisions of the General Court (266 appeals compared to
199 in 2018), which is largely related to the General Court's improved productivity in 2018.

In thatrespect, the entry into force on 1 May 2019 of the mechanism whereby the Court determines whether
an appeal should be allowed to proceed is to be welcomed as it should help ease congestion at the Courtin
certain areas so thatit can better focus on its primary task of interpreting EU law through preliminary rulings.

This report provides a full record of changes concerning the institution and of its work in 2019. As in previous
years, a substantial part is devoted to a review of the main developments in the case-law of the Court of
Justice and the General Court. Separate statistics for each court, preceded by a brief introduction, supplement
and illustrate the analysis.

I would like to take this opportunity to thank warmly my colleagues and the entire staff of the institution for
the outstanding work carried out by them during the year.
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The Court of Justice: changes and activity
in 2019

By Mr Koen Lenaerts, President of the Court of Justice

This first chapter summarises the activities of the Court of Justice in 2019. It begins, in the first part (A), by
describing briefly how the Court evolved during the past year and providing an overview of its judicial activity.
The second part (B) presents, as it does each year, the main developments in the case-law, arranged by
subject matter. The third and fourth parts set out the activity of the Court Registry during the reference
period (C) and the statistics relating to the past judicial year (D), and the fifth part sets out the Court’s
composition during 2019 (E).

1.1. 2019 was characterised by the departure of four members of the Court of Justice: Maria Berger (Judge
at the Court from 2009 to 2019), Egils Levits (Judge at the Court from 2004 to 2019) following his election as
President of the Republic of Latvia, Allan Rosas (Judge at the Court from 2002 to 2019 and President of a
chamber of five judges from 2004 to 2009) and Carl-Gustav Fernlund (Judge at the Court from 2011 to 2019).
Moreover, we were saddened by the death of Yves Bot (Advocate General from 2006 to 2019).

Also in 2019, Nils Wahl (Sweden, Advocate General from 2012 to 2019), Andreas Kumin (Austria) and Niilo
Jaaskinen (Finland, Advocate General from 2009 to 2015) entered into office as judges, while Priit Pikamae
(Estonia) took office as Advocate General.

1.2. As regards the functioning of the institution, 2019 brought the implementation, almost in its entirety,
of the third phase of the reform of the judicial structure of the European Union resulting from Regulation
(EU, Euratom) 2015/2422 of the European Parliament and of the Council of 16 December 2015 amending
Protocol No 3 on the Statute of the Court of Justice of the European Union (O) 2015 L 341, p. 14).

The first phase of that reform, which entered into force in December 2015, provided for the entry into office
of 12 additional judges to the General Court. It is almost complete, with only one appointment remaining to
be made to bring that phase to a close.

As a result of the second phase, which took effect in September 2016, the European Union Civil Service
Tribunal ceased to exist and its jurisdiction was transferred to the General Court. That phase also provided
for the appointment of seven additional judges to the General Court, the same as the number of judges
making up the Civil Service Tribunal. The second phase was completed in full in October 2017.

The third and final phase of the reform, which the EU legislative authorities intended to coincide with the
partial renewal of the General Court in September 2019, requires the number of judges at that court to be
increased so that each Member State has two judges. Against that background, seven new judges took office
at a formal sitting held on 26 September 2019.

1.3. Regulation (EU, Euratom) 2019/629 of the European Parliament and of the Council of 17 April 2019
(OJ 2019 L 111, p. 1) made two important amendments to the Statute of the Court of Justice of the European
Union with effect from 1 May 2019.

The firstamendment was prompted by difficulties encountered by the General Courtin actions for annulment
brought by Member States against acts of the Commission relating to failure to comply with a judgment
delivered by the Court of Justice under Article 260(2) or (3) TFEU, where the Commission and the Member



State concerned disagree on the adequacy of the measures adopted by that Member State to comply with
the judgment of the Court of Justice. For that reason, litigation concerning a lump sum or a penalty payment
imposed on a Member State pursuant to those provisions is now reserved exclusively for the Court of Justice.

The second amendment, linked to the considerable increase in recent years in the number of appeals brought
before the Court of Justice against decisions of the General Court, ushered in a mechanism whereby the
Court of Justice determines whether an appeal should be allowed to proceed in cases that have already been
considered twice, initially by an independent board of appeal (an EU body or agency such as the European
Union Intellectual Property Office, the Community Plant Variety Office, the European Chemicals Agency or
the European Union Aviation Safety Agency), then by the General Court. Under this mechanism, the Court
of Justice will allow an appeal to proceed in such cases, wholly or in part, only where it raises an issue that
is significant with respect to the unity, consistency or development of EU law.

1.4. With the Council's approval, the Court of Justice adopted a series of amendments to its Rules of Procedure
(OJ 2019 L 316, p. 103). Some of those amendments seek to take account of experience gained to clarify the
scope of a number of provisions of the Rules of Procedure of the Court or, as appropriate, to supplement or
simplify them. Other amendments take into account recent developments relating, in particular, to the
method for designating the First Advocate General and the new regulatory framework for the protection of
personal data in the European Union, which required adjustments to be made to the standard rules for the
service and publication of procedural documents.

In September 2019, the Court also adopted a new version of its Recommendations to national courts and
tribunals in relation to the initiation of preliminary ruling proceedings (0) 2019 C 380, p. 1). These recommendations
serve as a reminder of the essential characteristics of the preliminary ruling procedure and the matters to
be taken into account by the national courts and tribunals before a reference for a preliminary ruling is made
to the Court, while providing practical guidance as to the form and content of requests for a preliminary
ruling. Since those requests will be served, after having been translated, on all the interested persons referred
toin Article 23 of the Protocol on the Statute of the Court of Justice of the European Union and the preliminary
rulings of the Court will, in principle, be published in all the official languages of the European Union, the
recommendations pay close attention to the presentation of such requests and, in particular, to the protection
of personal data. In their exchanges with the Court, the courts and tribunals of the Member States are also
encouraged to take advantage of the full potential offered by the e-Curia application, enabling procedural
documents to be lodged and served instantly and securely.

Lastly, in December 2019, the Court approved a package of amendments to its Practice directions to parties
concerning cases brought before the Court (OJ 2020 L 421 |, p. 1). Those amendments contain clarifications
concerning the handling of requests for confidential treatmentin appeals, the procedure for the transmission
of procedural documents and the conduct of hearings. They also mirror recent developments, such as the
entry into force on 1 May 2019 of the abovementioned mechanism whereby the Court determines whether
certain categories of appeals should be allowed to proceed and the greater consideration given by the Court
to the protection of personal data.

2. As regards statistics — and without prejudice to the more detailed comments set out in Part C of this
chapter of the annual report — a number of trends emerge from a reading of the statistics relating to the
past year.

The firstvery clear trend concerns the number of cases brought before the Court. In fact, with 966 new cases
in 2019, the Court recorded the highest number of cases in its history, reflecting an increase of almost 14%
compared to the number of cases brought in 2018 (849), which was already a record year in that respect.
Just as in the previous two years, requests for a preliminary ruling accounted for the lion’s share of that



increase (641 new requests compared to 568 in 2018), but the Court also recorded a significant rise in the
number of appeals, appeals against interim measures and appeals on intervention (266 cases compared to
199 in 2018), unlike the number of direct actions, which fell in 2019 (41 cases).

The second striking aspect of those statistics concerns the number of cases closed by the Court, which also
testifies to its intensive pace of work. Thus, in 2019, 865 cases were settled by the Court, compared to
760 in 2018. Readers perusing the statistics for the past year will find their attention drawn to the still high
proportion of cases dealt with by the Grand Chamber of the Court (82 cases closed by that court formation
in 2019), as well as the growing number of cases closed by chambers of three judges, which in 2019 slightly
exceeded the number of cases closed by chambers of five judges (351 cases compared to 343 cases).

Finally, it should be pointed out that, in spite of the increase in the number of new cases, the average duration
of proceedings before the Court remained at a very satisfactory level in 2019: 15.5 months for preliminary
rulings and 11.1 months for appeals. The reasons for this include the more widespread use of orders based
on Articles 53, 99, 181 and 182 of the Rules of Procedure and the implementation of the new mechanism
whereby the Court determines whether an appeal should be allowed to proceed, enabling a very rapid
decision not to allow an appeal to proceed where the appellant has failed to demonstrate that the appeal
raises an issue that is significant with respect to the unity, consistency or development of EU law.



Case-law of the Court of Justice in 2019

I. Fundamental rights

In 2019, the Court ruled on numerous occasions on fundamental rights in the EU legal order. A number of
those decisions are covered in this report. ' The decisions set outin this section provide considerable guidance
on the scope of some of the rights and principles laid down in the Charter of Fundamental Rights of the
European Union (‘the Charter’), such as the right to a fair trial and the principle ne bis in idem. 2

1. Right to an impartial tribunal and a fair trial

In three judgments, the Court was required to rule on the effects of Poland’s judicial reforms in the light of
the right to an impartial tribunal, the right to a fair trial and the principle of judicial independence.

In the judgment in Commission v Poland (Independence of the Supreme Court) (C-619/18, EU:C:2019:531),
delivered on 24 June 2019, the Court, sitting as the Grand Chamber, upheld the action for failure to fulfil
obligations brought by the Commission against the Republic of Poland and seeking a declaration that, first,
by providing that the measure consisting in lowering the retirement age of Supreme Court judges is to apply to
judges in post who had been appointed to that court before 3 April 2018 and, secondly, by granting the President

1] The following judgments are included: judgment of 26 March 2019, SM (Child placed under Algerian kafala) (C-129/18, EU:C:2019:248),

2

presented in Section Il ‘Citizenship of the Union’; judgment of 19 December 2019, Junqueras Vies (C-502/19, EU:C:2019:1115), presented
in Section Ill ‘Institutional provisions’; judgment of 5 November 2019, ECB and Others v Trasta Komercbanka and Others (C-663/17 P,
C-665/17 P and C-669/17 P, EU:C:2019:923), presented in Section V ‘Proceedings of the European Union’; judgment of 21 May 2019,
Commission v Hungary (Rights of usufruct over agricultural land) (C-235/17, EU:C:2019:432), presented in Section VIl ‘Freedom of
movement’; judgments of 19 March 2019, Ibrahim and Others (C-297/17, C-318/17, C-319/17 and C-438/17, EU:C:2019:219), of 19 March
2019, Jawo (C-163/17, EU:C:2019:218), of 2 April 2019, H. and R. (C-582/17 and C-583/17, EU:C:2019:280), of 14 May 2019, M and Others
(Revocation of refugee status) (C-391/16, C-77/17 and C-78/17, EU:C:2019:403), of 23 May 2019, Bilali (C-720/17, EU:C:2019:448), of
29 July 2019, Torubarov (C-556/17, EU:C:2019:626), of 12 November 2019, Hagbin (C-233/18, EU:C:2019:956), and of 12 December 2019,
Bevdndorldsi és Menekiiltiigyi Hivatal (Family reunification — Sister of a refugee) (C-519/18, EU:C:2019:1070), presented in Section
VIllI'Border controls, asylum and immigration’; judgments of 27 May 2019, OG and PI (Public Prosecutor’s Offices in Liibeck and Zwickau)
(C-508/18 and C-82/19 PPU, EU:C:2019:456), of 27 May 2019, PF (Prosecutor General of Lithuania) (C-509/18, EU:C:2019:457), and of
15 October 2019, Dorobantu (C-128/18, EU:C:2019:857), presented in Section IX ‘Judicial cooperation in criminal matters: European
arrestwarrant’; judgment of 29 July 2019, Bayerische Motoren Werke and Freistaat Sachsen v Commission (C-654/17 P, EU:C:2019:634),
presented in Section Xl ‘Competition’; judgments of 29 July 2019, Funke Medien NRW (C-469/17, EU:C:2019:623), of 29 July 2019, Pelham
and Others (C-476/17, EU:C:2019:624), and of 29 July 2019, Spiegel Online (C-516/17, EU:C:2019:625), presented in Section Xl ‘Approximation
of laws’; judgments of 24 September 2019, Google (Territorial scope of de-referencing) (C-507/17, EU:C:2019:772), and of 24 September
2019, GC and Others (De-referencing of sensitive data) (C-136/17, EU:C:2019:773), presented in Section XIV ‘Internet and electronic
commerce’; judgments of 22 January 2019, Cresco Investigation (C-193/17, EU:C:2019:43), of 14 May 2019, CCOO (C-55/18, EU:C:2019:402),
of 19 November 2019, TSN and AKT (C-609/17 and C-610/17, EU:C:2019:981), and of 20 June 2019, Hakelbracht and Others (C-404/18,
EU:C:2019:523), presented in Section XV ‘Social policy’. Opinion 1/17 of 30 April 2019, EU-Canada CET Agreement (EU:C:2019:341),
presented in Section XXI ‘International agreements’, is also included.

The Court also adjudicated on several occasions on the principle of non-discrimination as set out in Council Directive 2000/78/EC of
27 November 2000 establishing a general framework for equal treatment in employment and occupation (OJ 2000 L 303, p. 16) and
Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of the principle of equal
opportunities and equal treatment of men and women in matters of employment and occupation (O) 2006 L 204, p. 23). That case-law
is presented in Section XV.1 ‘Equal treatment in employment and social security’.
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of the Republic discretion to extend the period of judicial activity of judges of that court beyond the newly fixed
retirement age, that Member State had failed to fulfil its obligations under the second subparagraph of Article 19(1)
TEU.

The Commission argued that, by those measures, the Republic of Poland had infringed the principle of judicial
independence and, in particular, the principle of the irremovability of judges, and had thus failed to comply
with the Member States’ obligations resulting from the aforementioned provision.

Inits judgment, the Court, in the first place, ruled on the applicability and scope of the second subparagraph
of Article 19(1) TEU. In that respect, it observed that that provision requires all Member States to provide
remedies that are sufficient to ensure effective legal protection, within the meaning in particular of Article 47
of the Charter, in the fields covered by EU law. More specifically, every Member State must, under the second
subparagraph of Article 19(1) TEU, ensure that the bodies which, as ‘courts or tribunals’ within the meaning
of EU law, come within its judicial system in the fields covered by EU law and which, therefore, may be called
upon to rule on questions concerning the application or interpretation of that law, meet the requirements
of effective judicial protection, which in that case applies to the Polish Supreme Court. In order to ensure
that that court is in a position to offer such protection, maintenance of its independence is essential, as
confirmed by the second paragraph of Article 47 of the Charter. The requirement that courts be independent,
which is inherent in the task of adjudication, forms part of the essence of the right to effective judicial
protection and the fundamental right to a fair trial, which is of cardinal importance as a guarantee that all
the rights which individuals derive from EU law will be protected and that the values common to the Member
States set out in Article 2 TEU, in particular the value of the rule of law, will be safeguarded.

In the second place, the Court clarified the scope of that requirement. In that regard, it stated that the
guarantees of independence and impartiality require rules, particularly as regards the composition of the
bodies concerned, the appointment, length of service and grounds for abstention, rejection and dismissal
of the members of which they consist, which are such as to dispel any reasonable doubt in the minds of
individuals as to the imperviousness of those bodies to external factors and their neutrality with respect to
the interests before them. In particular, that freedom of the judges from all external intervention or pressure,
which is essential, requires certain guarantees appropriate for protecting the individuals who have the task
of adjudicating in a dispute, such as guarantees against removal from office. That principle of irremovability
requires, among other things, that judges can remain in post provided that they have not reached the
obligatory retirement age or until the expiry of their mandate, where that mandate is for a fixed term. While
itis not wholly absolute, there can be no exceptions to that principle unless they are warranted by legitimate
and compelling grounds, subject to the principle of proportionality.

In that case, the Court found that the reform being challenged results in judges in post within the Supreme
Court prematurely ceasing to carry out their judicial functions and that it can therefore be acceptable only
ifitis justified by a legitimate objective, if itis proportionate in the light of that objective and inasmuch as it
is not such as to give rise, in the minds of individuals, to reasonable doubts such as those mentioned above.
However, the Court held that the application of the measure lowering the retirement age of Supreme Court
judges to the judges in post within that court did not meet those conditions because, in particular, it was not
justified by a legitimate objective. Accordingly, the Court ruled that that application undermined the principle
of the irremovability of judges, which is essential to their independence.

In the third and last place, the Court ruled on the discretion, granted by the new Law on the Supreme Court
to the President of the Republic, to extend the period of judicial activity of judges of that court beyond the
new retirement age fixed in that law. The Court stated that although it is for Member States alone to decide
whether or not they will authorise an extension, the fact remains that, where those Member States choose
that mechanism, they are required to ensure that the conditions and procedure to which the extension is
subject are not liable to undermine the principle of judicial independence. In that connection, the fact that



an organ of the State such as the President of the Republic is entrusted with the power to decide whether
or not to grant an extension is admittedly not sufficient in itself to conclude that that principle has been
undermined. However, itis important to be satisfied that the substantive conditions and detailed procedural
rules governing the adoption of those decisions are such that they cannot give rise to reasonable doubts, in
the minds of individuals, as to the independence of the judges concerned. To that end, it is necessary, in
particular, that those conditions and procedural rules should be designed in such a way that those judges
are protected from potential temptations to give in to external intervention or pressure that is liable to
jeopardise their independence. Such procedural rules must thus, in particular, make it possible to preclude
not only any direct influence, in the form of instructions, but also types of more indirect influence which are
liable to have an effect on the decisions of the judges concerned.

As regards the new Law on the Supreme Court, the Court stated that that law provides that the extension
of the period of judicial activity of the judges of that courtis now subject to a decision of the President of the
Republic, which is discretionary, for which reasons need not be stated and which cannot be challenged in
judicial proceedings. As regards the intervention, provided for by that law, of the National Council of the
Judiciary before the President of the Republic takes a decision, the Court noted that the intervention of such
a body, in the context of a procedure for extending the period during which a judge carries out his or her
duties beyond the normal retirement age, may, admittedly, be such, in principle, as to contribute to making
that procedure more objective. However, that will be the case only in so far as certain conditions are satisfied,
in particular in so far as that body is itself independent of the legislative and executive authorities and
independent of the authority to which it is required to deliver its opinion, and in so far as that opinion is
delivered on the basis of objective and relevant criteria and is properly reasoned, such as to be appropriate
for the purposes of providing objective information upon which that authority can take its decision. In that
case, the Court considered it sufficient to state that in the light of, inter alia, their failure to state reasons,
the opinions delivered by the National Council of the Judiciary are not such as to be apt to provide objective
clarification in regard to the exercise of the power conferred on the President of the Republic by the new
Law on the Supreme Court, with the result that that power is capable of giving rise to reasonable doubts,
particularly in the minds of individuals, as to the imperviousness of the judges concerned to external factors
and as to their neutrality with respect to any interests before them. In the judgment in Commission v Poland
(Independence of ordinary courts) (C-192/18, EU:C:2019:924), delivered on 5 November 2019, the Court,
sitting as the Grand Chamber, upheld the action for failure to fulfil obligations brought by the Commission
against the Republic of Poland and held that that Member State had failed to fulfil its obligations under EU law,
first, by establishing a different retirement age for male and female judges and public prosecutors in Poland and,
secondly, by lowering the retirement age of judges of the ordinary courts while conferring on the Minister for Justice
the power to extend the period of active service of those judges.

APolish law of 12 July 2017 lowered the retirement age of judges of the ordinary courts and public prosecutors,
and the age for early retirement of judges of the Polish Supreme Court, to 60 years for women and 65 years
for men, whereas those ages were previously set at 67 years for both sexes. In addition, that law conferred
on the Minister for Justice the power to extend the period of active service of judges of the ordinary courts
beyond the new retirement ages thus set, which differ according to sex. Since the Commission took the view
that those rules were contrary to EU law, 3 it brought an action for failure to fulfil obligations before the Court.

3| Article 157 TFEU; Article 5(a) and Article 9(1)(f) of Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006
on the implementation of the principle of equal opportunities and equal treatment of men and women in matters of employment
and occupation (O) 2006 L 204, p. 23); and the second subparagraph of Article 19(1) TEU, read in the light of Article 47 of the Charter.
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As regards, in the first place, the differences thus introduced by that law, according to sex, so far as concerns
the retirement ages of Polish judges, the Court pointed out, first of all, that the retirement pensions to which
those judges and public prosecutors are entitled fall within Article 157 TFEU, under which each Member State
is to ensure that the principle of equal pay for men and women for equal work is applied. The pension schemes
atissue also fall within the scope of the provisions of Directive 2006/54 “ (‘the Directive on equality between
men and women’) that are devoted to equal treatment in occupational social security schemes. Next, the
Court held that that law introduced directly discriminatory conditions based on sex, in particular as regards
the time when the persons concerned may have actual access to the advantages provided for by the pension
schemes concerned. Finally, it rejected the Republic of Poland’s argument that the differences thus laid down
between female judges and public prosecutors and male judges and public prosecutors regarding the age
at which they have access to a retirement pension constitute a measure of positive discrimination. Those
differences do not offset the disadvantages to which the careers of female public servants are exposed by
helping them in their professional life and by providing a remedy for the problems which they may encounter
in the course of their career. The Court accordingly concluded that the legislation atissue infringed Article 157
TFEU and the Directive on equality between men and women.

In the second place, the Court examined the measure consisting in conferring upon the Minister for Justice
the power to decide whether or not to authorise judges of the ordinary courts to continue to carry out their
duties beyond the new retirement age, as lowered. Relying, in particular, on the principles identified in the
judgment of 24 June 2019, Commission v Poland (Independence of the Supreme Court), > it first of all found
that the second subparagraph of Article 19(1) TEU was applicable because the ordinary Polish courts may
be called uponto rule on questions connected with EU law. Those courts must therefore meet the requirements
inherentin effective judicial protection. In order to ensure that they are in a position to offer that protection,
maintaining their independence is essential.

In that regard, the Court observed that the fact that an organ, such as the Minister for Justice, is entrusted
with the power to decide whether or not to grant an extension to the period of judicial activity beyond the
normal retirement age is, admittedly, not sufficient in itself to conclude that the principle of independence
has been undermined. However, it found that the substantive conditions and detailed procedural rules
governing that decision-making power are, in the case in point, such as to give rise to reasonable doubts as
to the imperviousness of the judges concerned to external factors and as to their neutrality. First, the criteria
on the basis of which the Minister is called upon to adopt his decision are too vague and unverifiable, and
that decision does not need to state reasons and cannot be challenged in court proceedings. Secondly, the
length of the period for which the judges are liable to continue to wait for the decision of the Minister falls
within the latter’s discretion.

The Court also pointed out that the combination of the measure lowering the normal retirement age of
judges of the ordinary courts and of the measure consisting in conferring upon the Minister for Justice the
discretion to authorise them to continue to carry out their duties beyond the new retirement age thus set,
for 10 years in the case of female judges and 5 years in the case of male judges, fails to comply with the
principle of the irremovability of judges. That combination of measures is such as to create, in the minds of
individuals, reasonable doubts regarding the fact that the new system might actually have been intended
to enable the Minister to remove, once the newly set normal retirement age was reached, certain groups of
judges while retaining other judges in post. Furthermore, as the Minister’s decision is not subject to any time

4| Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of the principle of equal
opportunities and equal treatment of men and women in matters of employment and occupation (O) 2006 L 204, p. 23).

5| Judgment of the Court of 24 June 2019, Commission v Poland (Independence of the Supreme Court) (C-619/18, EU:C:2019:531).
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limit and the judge concerned remains in post until the decision is adopted, any decision of the Minister in
the negative may be adopted after the person concerned has been retained in post beyond the new retirement
age.

In the judgment in A. K. and Others (Independence of the Disciplinary Chamber of the Supreme Court)
(C-585/18, C-624/18 and C-625/18, EU:C:2019:982), delivered on 19 November 2019 in an expedited procedure,
the Grand Chamber of the Court held that the right to an effective remedy, enshrined in Article 47 of the Charter
and reaffirmed, in the anti-discrimination field, by Directive 2000/78 © (‘the Anti-Discrimination Directive’), precludes
cases concerning the application of EU law from falling within the exclusive jurisdiction of a court which is not an
independent and impartial tribunal.

In the cases pending before the referring court, three Polish judges (of the Supreme Administrative Court
and of the Supreme Court) relied on, inter alia, infringements of the prohibition on discrimination on grounds
of age in employment, on account of their early retirement pursuant to the new Law of 8 December 2017 on
the Supreme Court. Despite the fact that, following a recent amendment, that law no longer concerns judges
who, like the applicants in the main proceedings, were already serving members of the Supreme Court when
that law entered into force and that, therefore, those applicants were kept in their posts or reinstated, the
referring court considered that it was still faced with a problem of a procedural nature. Although such cases
would ordinarily fall within the jurisdiction of the Disciplinary Chamber, as newly created within the Supreme
Court, the referring court asked whether, on account of concerns relating to the independence of that
chamber, it was required to disapply national rules on the distribution of jurisdiction and, if necessary, rule
itself on the substance of those cases.

After finding that Article 47 of the Charter and the second subparagraph of Article 19(1) TEU were applicable,
the Court — relying again on the principles identified in its judgment of 24 June 2019, Commission v Poland
(Independence of the Supreme Court) ’ — noted the specific factors which must be examined by the referring
courtin order to allow it to ascertain whether the Disciplinary Chamber of the Supreme Court offers sufficient
guarantees of independence.

In that regard, the Court, in the first place, stated that the mere fact that the judges of the Disciplinary
Chamber are appointed by the President of the Republic does not give rise to a relationship of subordination
to the political authorities or to doubts as to the former’s impartiality, if, once appointed, they are free from
influence or pressure when carrying out their role. Furthermore, the prior participation of the National
Council of the Judiciary, which is responsible for proposing judicial appointments, is objectively capable of
circumscribing the President of the Republic’s discretion, provided, however, that that body is itself sufficiently
independent of the legislature, the executive and the President of the Republic. In that respect, the Court
added thatregard must be had to relevant points of law and fact relating both to the circumstances in which
the members of the new Polish National Council of the Judiciary are appointed and the way in which that
body actually exercises its role of ensuring the independence of the courts and of the judiciary. The Court
also stated that it would be necessary to ascertain the scope for the judicial review of propositions of the
National Council of the Judiciary in so far as the President of the Republic's appointment decisions are not
per se amenable to such judicial review.

6| Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatmentin employment and occupation
(0) 2000 L 303, p. 16).

7| Judgment of the Court of 24 June 2019, Commission v Poland (Independence of the Supreme Court) (C-619/18, EU:C:2019:531).
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In the second place, the Court referred to other factors that more directly characterise the Disciplinary
Chamber. In particular, it stated thatin the specific circumstances resulting from the — highly contentious —
adoption of the provisions of the new Law on the Supreme Court which the Court declared to be contrary
to EU law in its judgment of 24 June 2019, Commission v Poland (Independence of the Supreme Court) (C-619/18,
EU:C:2019:531), the fact that the Disciplinary Chamber had been granted exclusive jurisdiction to hear and
determine cases relating to the retirement of judges of the Supreme Court resulting from that law, that that
chamber may only be composed of newly appointed judges and that it appears to enjoy a particularly high
degree of autonomy within the Supreme Court constituted relevant factors to be assessed.

The Court made clear that although each of the factors examined, taken in isolation, is not necessarily capable
of calling into question the independence of that chamber, that may, however, not be true once they are
taken together. It pointed out that it is for the referring court to determine, in the light of all the relevant
factors established before it, whether those factors may thus lead to the new Disciplinary Chamber of the
Supreme Court not being seen to be independent or impartial with the consequence of undermining the
trust which justice in a democratic society must inspire in subjects of the law.

If that is the case, the principle of the primacy of EU law thus requires it to disapply the provision of national
law which reserves exclusive jurisdiction to the Disciplinary Chamber to hear and determine cases relating
to the retirement of judges of the Supreme Court, so that those cases may be examined by a court which
meets the requirements of independence and impartiality and which, were it not for that provision, would
have jurisdiction in the relevant field.

2. Principle ne bis in idem

In the judgment in Powszechny Zaktad Ubezpieczen na Zycie (C-617/17, EU:C:2019:283), delivered on 3 April
2019, the Court ruled, in essence, on the interpretation of the principle ne bis in idem enshrined in Article 50 of
the Charter. The request was made in proceedings between Powszechny Zaktad Ubezpieczen na Zycie S.A.,
an insurance company, on the one hand, and the Polish competition authority, on the other, concerning a
decision of the latter to fine the former for an abuse of a dominant position on the basis of infringements of
national and EU competition law.

In that context, the Court held that the principle ne bis in idem does not preclude a national competition
authority from fining an undertaking in a single decision for an infringement of national competition law and
for an infringement of Article 82 EC (now Article 102 TFEU). In such a situation, the national competition
authority must nevertheless ensure that, taken together, the fines are proportionate to the nature of the
infringement.

The Court stated that it followed from its case-law that that principle aims to prevent an undertaking from
being found liable or proceedings being brought against it afresh, which assumes that that undertaking was
found liable or declared not liable by an earlier decision that can no longer be challenged.

Consequently, the Court held that the principle ne bis in idem should not apply to a situation in which the
national competition authority applies, in accordance with Article 3(1) of Regulation No 1/2003, 8 national
competition law and EU competition rules in parallel and, under Article 5 of that regulation, fines an undertaking
in a single decision for an infringement of that law and for disregarding those rules.

8| Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down in Articles 81
and 82 of the Treaty (OJ 2003 L 1, p. 1).
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3. Freedom of religion

As regards the freedom of religion, mention should be made of the judgment of 22 January 2019, Cresco
Investigation (C-193/17, EU:C:2019:43), delivered by the Court sitting as the Grand Chamber, concerning the
compatibility with Article 21 of the Charter and with the Anti-Discrimination Directive of legislation granting
a paid public holiday on Good Friday and, in the case of work carried out on that day, ‘public holiday pay’
only to employees belonging to certain Christian churches. °

Furthermore, in the judgmentin Guvre d’assistance aux bétes d’abattoirs (C-497/17, EU:C:2019:137), delivered
on 26 February 2019, the Grand Chamber of the Court examined whether the organic production logo of the
European Union may be placed on products derived from animals which have been — under a derogation
from Regulation No 1099/2009 " intended to ensure observance of the freedom of religion — slaughtered
in accordance with religious rites without first being stunned.

Il. Citizenship of the Union

The Court delivered several judgments in the area of Union citizenship, including one concerning discrimination
on grounds of nationality, ' another dealing with the loss of citizenship of the Union on account of the loss
of nationality of a Member State, and two judgments relating to the derived right of residence of third-country
nationals who are family members of a citizen of the Union.

1. Discrimination on grounds of nationality

In the judgment in TopFit and Biffi (C-22/18, EU:C:2019:497), delivered on 13 June 2019, the Court interpreted
Articles 18,21 and 165 TFEU in the context of a dispute between an amateur athlete of Italian nationality and
the German national athletics association concerning the conditions for the participation of nationals of other
Member States in German amateur sports championships in the senior category.

According to the Court, those articles preclude rules of a national sports association under which a citizen
of the Union, who is a national of another Member State and who has resided for a number of years in the
territory of the Member State where that association, in which he or she runs in the senior category and in
an amateur capacity, is established, cannot participate in the national championships in those disciplines in
the same way as nationals can, or can participate in them only ‘outside classification’ or ‘without classification’,

9| Thatjudgmentis presented in Section XV.1 ‘Equal treatment in employment and social security’.
10| Council Regulation (EC) No 1099/2009 of 24 September 2009 on the protection of animals at the time of killing (O) 2009 L 303, p. 1).
11| Thatjudgmentis presented in Section VI‘Agriculture and fisheries'.

12| Also deserving of mention, inthatregard, is the judgmentin Austria v Germany (C-591/17, EU:C:2019:504), delivered on 18 June 2019,
in which the Court was required to adjudicate on an infrastructure use charge for passenger vehicles and an exemption for the
owners of vehicles registered in Germany. Since the economic burden of that charge rested, de facto, only on the owners and drivers
of vehicles registered in a Member State other than Germany, the Court held that it was tantamount to a difference in treatment on
grounds of nationality. That judgment is presented in Section VII.1 ‘Free movement of goods'.
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without being able to progress to the final and without being eligible to be awarded the title of national
champion, unless those rules are justified by objective considerations which are proportionate to the legitimate
objective pursued, this being a matter for the referring court to verify.

First, the Court found that a citizen of the Union, such as the amateur athlete in that case, who has made
use of his or her right to move freely, can legitimately rely on Articles 18 and 21 TFEU in connection with his
or her practice of a competitive amateur sport in the society of the host Member State. In that respect, the
Court referred in particular to the role of sport as a factor for integration in the society of the host Member
State, as reflected in Article 165 TFEU.

The Court then held that the rules of a national sports association which govern the access of citizens of the
Union to sports competitions are subject to the rules of the Treaty, in particular Articles 18 and 21 TFEU. In
that respect, the Court noted that observance of the fundamental freedoms and the prohibition of discrimination
on the basis of nationality provided for by the Treaty also apply to rules which are not public in nature but
which are aimed at regulating gainful employment and the provision of services in a collective manner. That
principle also applies in cases where a group or organisation exercises a certain power over individuals and
isin a position to impose on them conditions which adversely affect the exercise of the fundamental freedoms
guaranteed under the Treaty.

Finally, the Court concluded that, in that case, there was a difference in treatment which was liable to restrict
the freedom of movement of the amateur athlete in question within the meaning of Article 21 TFEU since,
even if such a citizen fulfils the conditions relating to the obligatory sporting performances and has had an
entitlement to participate in the sports event through a club affiliated with the national athletics association
for at least one year, that citizen may not, on account of nationality, be permitted to participate in a national
amateur running championship over short distances in the senior category or may be permitted to participate
onlyin part. The Court added that the rules of a sports association can also lead to athletes who are nationals
of a Member State other than the Federal Republic of Germany being less well supported by the sports clubs
to which they are affiliated as compared with national athletes, since those clubs will have less interest in
investing in athletes who have no prospect of participating in the national championships, which is why
athletes who are nationals of other Member States would be less able to integrate themselves into the sports
club to which they are affiliated and, consequently, into the society of the Member State in which they are
resident.

According to the Court, such a restriction on the freedom of movement of citizens of the Union can be justified
only where it is based on objective considerations and is proportionate to the legitimate objective pursued
by the rules at issue, which is for the national court to determine. Indeed, it appears to be legitimate to limit
the award of the title of national champion in a particular sporting discipline to a national of the relevant
Member State and consider that nationality requirement to be a characteristic of the title of national champion
itself. However, it is vital that the restrictions resulting from the pursuit of that objective should observe the
principle of proportionality, as that objective does not systematically justify any restriction on the participation
of non-nationals in the national championships. It is for the national court to examine whether there are
potential justifications by taking into account the objective, arising from a combined reading of the provisions
of Article 21(1) and Article 165 TFEU, of increased openness in competitions and the importance of integrating
residents, in particular long-term residents, in the host Member State. In any event, the total non-admission
of a non-national athlete to a national championship on account of nationality seems to be disproportionate
where there is a mechanism for the participation of such an athlete in such a championship, at the very least
in the heats and/or without classification.



2. Loss of citizenship of the Union on account of loss of nationality of a
Member State

On 12 March 2019, inits judgment in Tjebbes and Others (C-221/189, EU:C:2019:189), the Court, sitting as the
Grand Chamber, considered whether the loss, by operation of law, of nationality of a Member State, entailing the
loss of citizenship of the Union, is compatible with Article 20 TFEU, read in the light of Articles 7 and 24 of the Charter.
In the case in the main proceedings, the Netherlands Minister for Foreign Affairs had refused to examine
the passport applications of Netherlands nationals who possessed a second nationality from a third country,
on the ground that those persons, including a minor, had lost, by operation of law, their Netherlands nationality.
The Netherlands Minister’s refusal was based on the Law on Netherlands nationality, according to which an
adult loses that nationality if he or she is a national of another country and has had his or her principal
residence outside the European Union for an uninterrupted period of 10 years. Moreover, under that law, a
minor loses, in principle, Netherlands nationality if his or her father or mother has lost his or her Netherlands
nationality because of a lack of residence within the European Union.

The Court held that EU law does not preclude, as a matter of principle, a Member State from prescribing for
reasons of publicinterest the loss of its nationality, even if that loss entails the loss of citizenship of the Union.
Itis legitimate for a Member State to take the view that nationality is the expression of a genuine link between
that Member State and its nationals, and therefore to prescribe that the absence, or the loss, of any such
genuine link entails the loss of that nationality. It is also legitimate for a Member State to wish to protect the
unity of nationality within the same family by providing that a minor loses his or her nationality when one
parent loses his or her nationality.

However, for legislation such as the Netherlands legislation at issue to be compatible with Article 20 TFEU,
read in the light of Articles 7 and 24 of the Charter, it must allow the competent national authorities, including
national courts where appropriate, to examine, as an ancillary issue, the consequences of the loss, by
operation of law, of nationality of the Member State concerned and, where appropriate, to have the persons
concerned recover their nationality ex tunc in the context of an application by those persons for a travel
document or any other document showing their nationality.

In the course of that examination, the national authorities and courts must determine whether the loss of
that nationality, which entails the loss of citizenship of the Union, has due regard to the principle of proportionality
in the light of the consequences of that loss for the situation of the person concerned and, if relevant, that
of family members, from the point of view of EU law. That examination requires an individual assessment
of the situation of the person concerned and that of his or her family in order to determine whether the
consequences of losing that nationality might, with regard to the objective pursued by the national legislature,
disproportionately affect the normal development of his or her family and professional life from the point
of view of EU law, in particular the right to respect for family life as laid down in Article 7 of the Charter.

As regards the circumstances of the individual situation of the person concerned, which are likely to be
relevant for the purposes of that assessment, the Court mentioned, in particular, the fact that following the
loss, by operation of law, of his or her nationality and of the status of citizen of the Union, the person concerned
would be exposed to limitations when exercising his or her right to move and reside freely within the territory
of the Member States, including, depending on the circumstances, particular difficulties in continuing to
travel to one or another Member State in order to retain genuine and regular links with family members, to
pursue a professional activity or to undertake the necessary steps to pursue that activity. Also relevant are,
first, the fact that the person concerned might not have been able to renounce the nationality of a third
country and, secondly, the serious risk, to which the person concerned would be exposed, that his or her
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safety or freedom to come and go would substantially deteriorate because of the impossibility for that person
to enjoy consular protection under Article 20(2)(c) TFEU in the territory of the third country in which that
person resides.

In addition, with regard to minors, the competent authorities must take into account possible circumstances
from which it is apparent that the loss of the nationality of the Member State concerned by the minor
concerned fails to meet the child’s best interests as enshrined in Article 24 of the Charter because of the
consequences of that loss for the minor from the point of view of EU law.

3. Derived right of residence of third-country nationals who are family
members of a citizen of the Union

In the judgmentin SM (Child placed under Algerian kafala) (C-129/18, EU:C:2019:248), delivered on 26 March
2019, the Court, sitting as the Grand Chamber, gave a ruling on whether a minor for whom citizens of the Union
assume responsibility under the Algerian kafala system is included in the concept of a ‘direct descendant’ of a citizen
of the Union as referred to in Article 2(2)(c) of Directive 2004/38. '3 Two spouses of French nationality residing
in the United Kingdom had applied to the United Kingdom authorities for entry clearance for an adopted
child on behalf of an Algerian minor who had been placed in their guardianship in Algeria under the kafala
system. Thatinstitution in the family law of some countries that follow the Koranic tradition provides for the
assumption by one or more adults of responsibility for the care, education and protection of a child and for
the placing of that child in their permanent legal guardianship. The United Kingdom authorities refused to
grant that clearance.

The Court first of all emphasised that although the concept of a ‘direct descendant’ of a citizen of the Union
referred to in Article 2(2)(c) of Directive 2004/38 primarily focuses on the existence of a biological parent-
child relationship, it must also be understood, having regard to the requirement for that concept to be
construed broadly which derives from the objective of that directive, namely to facilitate and strengthen the
freedom of movement and residence of citizens of the Union, as also including the adopted child of such a
citizen, since it is established that adoption creates a legal parent-child relationship between the child and
the citizen of the Union concerned. By contrast, it held that as the Algerian kafala system does not create a
parent-child relationship between the child and its guardian, a child who is placed in the legal guardianship
of a citizen of the Union under that system cannot be regarded as a ‘direct descendant’ of a citizen of the
Union for the purposes of Article 2(2)(c) of that directive.

However, the Court considered that such a child does fall under the definition of one of the ‘other family
members’ referred to in point (a) of the first subparagraph of Article 3(2) of Directive 2004/38. That concept
is capable of covering the situation of a child who has been placed with citizens of the Union under a legal

13| Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their
family members to move and reside freely within the territory of the Member States amending Regulation (EEC) No 1612/68 and
repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/
EEC (O) 2004 L 158, p. 77).
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guardianship system such as Algerian kafala and in respect of whom those citizens assume responsibility
for its care, education and protection, in accordance with an undertaking entered into on the basis of the
law of the child’s country of origin.

The Court then clarified the burden on national authorities under that provision. It thus stated that it is for
those authorities, under point (a) of the first subparagraph of Article 3(2) of Directive 2004/28, read in the
light of Article 7 and Article 24(2) of the Charter, to facilitate the entry and residence of such a child as one
of the other family members of a citizen of the Union by carrying out a balanced and reasonable assessment
of all the current and relevant circumstances of the case which takes account of the various interests in play
and, in particular, of the best interests of the child concerned. In the context of that assessment, it is also
necessary to take account of possible tangible and personal risks that the child concerned will be the victim
of abuse, exploitation or trafficking, on the understanding that such risks cannot, however, be assumed
solely in the light of the fact that the procedure for placement under the Algerian kafala system is based on
an assessment of the suitability of the adult and of the interests of the child which is less extensive than the
procedure carried out in the host Member State for the purposes of an adoption or the placement of a child.

The Court concluded that in the event that it is established, following such an assessment, that the child and
its guardian, who is a citizen of the Union, are called to lead a genuine family life and that that child is
dependent on its guardian, the requirements relating to the fundamental right to respect for family life,
combined with the obligation to take account of the best interests of the child, demand, in principle, that
that child be granted a right of entry and residence in order to enable it to live with its guardian in the latter’s
host Member State.

In the judgment in Chenchooliah (C-94/18, EU:C:2019:693), delivered on 10 September 2019, the Grand
Chamber of the Court was required to interpret Article 15 of Directive 2004/38, which provides, inter alia, that
certain procedures set out in Chapter VI of that directive, entitled ‘Restrictions on the right of entry and the right of
residence on grounds of public policy, public security or public health’, '* are to apply by analogy to all decisions
restricting free movement of citizens of the Union and their family members on grounds other than public
policy, public security or public health. The Court found that Article 15 is applicable to a decision to expel a
third-country national on the ground that that person no longer has a right of residence under that directive,
in a situation where the third-country national concerned married a citizen of the Union at a time when that
citizen was exercising his or her right to freedom of movement by moving to and residing with that third-
country national in the host Member State and, subsequently, the citizen of the Union returned to the Member
State of which he or she is a national. The Court added that that means that certain safeguards laid down in
that directive in connection with decisions restricting the right to freedom of movement of a citizen of the

14| Namely the procedures laid down in Articles 30 and 31.
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Union or his or her family members on grounds of public policy, public security or public health 1> are
applicable when an expulsion decision, such as the decision atissue in the main proceedings, is adopted and
itis not possible, under any circumstances, for such a decision to impose a ban on entry into the territory.

The judgment relates to a dispute between a Mauritian national, residing in Ireland, and the Minister for
Justice and Equality concerning a decision to deport that third-country national, pursuant to Section 3 of the
Irish Immigration Act 1999, following the return of her spouse, a citizen of the Union, to the Member State
of which he is a national, that is, Portugal, where he is serving a prison sentence. The removal decision
automatically imposed an indefinite ban on entry into the territory under national law.

First of all, the Court found that in a situation in which a citizen of the Union has returned to the Member
State of which that citizen is a national and therefore no longer exercises in the host Member State his or
her right to freedom of movement under EU law, a third-country national, the spouse of that citizen of the
Union, no longer enjoys the status of ‘beneficiary’ within the meaning of that directive '® where that person
remains in the host Member State and no longer lives with the spouse.

Next, the Court ruled that even though the effect of the loss of that status is that the third-country national
concerned no longer has the rights of movement and residence in the territory of the host Member State
which that person had held for a certain period of time, as that person no longer meets the requirements
to which those rights are subject, that loss does not mean that Directive 2004/38 is no longer applicable
where the host Member States takes a decision to expel that person on such a ground. Article 15 of Directive
2004/38, 7 which appears in Chapter IlI, entitled ‘Right of residence’, lays down the rules applicable when a
temporary right of residence under that directive comes to an end, in particular where a citizen of the Union
or one of his or her family members who, in the past, had a right of residence of up to three months, or
longer than three months, no longer satisfies the requirements for the grant of the right of residence concerned
and may therefore, in principle, be expelled by the host Member State.

In that respect, the Court observed that Article 15(1) of Directive 2004/38 refers only to the application by
analogy of some provisions of Chapter VI thereof, relating in particular to the notification of decisions and
access to judicial redress procedures. ' On the other hand, other provisions of Chapter VI are not applicable
when a decision is adopted under Article 15 of that directive. Those other provisions are applicable only if
the person concerned currently derives from that directive a right of residence in the host Member State
which is either temporary or permanent.

Lastly, the Court added that, in accordance with Article 15(3) of Directive 2004/38, the expulsion decision
that could be made in the case in the main proceedings could not, under any circumstances, impose a ban
on entry into the territory. 1

15| Namely the relevant safeguards laid down in Articles 30 and 31.
16| Article 3(1).

17| Article 15.

18| Articles 30 and 31.

19| Article 15(3).



l1l. Institutional provisions

Two judgments are worthy of mention under this heading: 2° one concerning the immunities enjoyed by
Members of the European Parliament and another dealing with a European citizens' initiative.

1. Immunities enjoyed by Members of the European Parliament

In the preliminary ruling in Junqueras Vies (C-502/19, EU:C:2019:1115), delivered on 19 December 2019, the
Court, sitting as the Grand Chamber, clarified the personal, temporal and material scope of the immunities
granted to Members of the European Parliament. 2!

In that case, the Spanish Supreme Court submitted a number of questions to the Court for a preliminary
ruling on the interpretation of Article 9 of the Protocol. Those questions were raised in the context of an
action brought by a politician elected to the European Parliamentin the elections of 26 May 2019 against an
order refusing to grant him special authorisation to leave prison. The person concerned had been placed in
provisional detention prior to those elections in criminal proceedings brought against him for his participation
in the organisation of the referendum on self-determination held on 1 October 2017 in the autonomous
community of Catalonia. He requested that authorisation in order to discharge a formality required by
Spanish law following the declaration of results, namely swearing or pledging to abide by the Spanish
Constitution before a central electoral board, and subsequently to travel to the European Parliamentin order
to take partin the constitutive session of the new legislative term. Following the referral made to the Court,
the Supreme Court, on 14 October 2019, sentenced the person concerned to a 13-year term of imprisonment
and, for that same period, disqualification from holding any public office or exercising any public function.

The Court held, in the first place, that a person who is elected to the European Parliament acquires the status
of Member of Parliament by virtue of and from the time of the declaration of the election results, with the
result that that person enjoys the immunities guaranteed by Article 9 of the Protocol.

The Court noted that although the electoral procedure and the declaration of the results are, in principle,
governed by the law of the Member States, in accordance with Articles 8 and 12 of the 1976 Electoral Act, 22
the election of Members of the European Parliament by direct universal suffrage in a free and secret ballot 23
constitutes an expression of the constitutional principle of representative democracy, the scope of which is
defined by EU law itself. It follows from the Treaties and the 1976 Electoral Act that the status of Member of
the European Parliament arises solely from the election of the person concerned and is acquired by virtue

20| Referenceshould also be made to two judgments of the Court delivered on 26 March 2019: Spain v Parliament (C-377/16, EU:C:2019:249),
and Commission v Italy (C-621/16 P, EU:C:2019:251), concerning the use of languages by the institutions. Those judgments are
presented in Section XXII ‘European civil service'.

21| Immunities provided for in Article 343 TFEU and Article 9 of Protocol (No 7) on the privileges and immunities of the European Union
(0) 2012 C 326, p. 266) (‘the Protocol’).

22| Act concerning the election of the Members of the European Parliament by direct universal suffrage, annexed to Council Decision
76/787/ECSC, EEC, Euratom of 20 September 1976 (OJ 1976 L 278, p. 1), as amended by Council Decision 2002/772/EC, Euratom of
25 June and 23 September 2002 (O) 2002 L 283, p. 1).

23| Article 14(3) TEU.
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of the official declaration of those results by the Member States. Moreover, it follows from Article 343 TFEU
that the European Union, and thus its institutions and their members, must enjoy the immunities necessary
for the performance of their tasks.

In the second place, the Court held that persons who, like Mr Junqueras Vies, have been elected Members
of the European Parliament enjoy, from the moment the results are declared, the immunity as regards travel
which is attached to their status as Member and provided for in the second paragraph of Article 9 of the
Protocol. The purpose of that immunity is to allow such persons to, inter alia, travel to and take part in the
constitutive session of the European Parliament’s new legislative term. Unlike the immunity as regards
sessions provided for in the first paragraph of that article, which they enjoy only from the time of that
constitutive session and during the entire duration of the sessions of the European Parliament, the immunity
as regards travel applies to the Members while they are travelling to the place of meeting of the European
Parliament, including to that first meeting.

The Court pointed out, in that regard, that the objectives pursued by the immunities provided for in the
Protocol consistin ensuring that the proper functioning and independence of the institutions are safeguarded.
In that context, the immunity as regards travel referred to in the second paragraph of Article 9 of that Protocol
serves to ensure the right to stand as a candidate at elections, guaranteed in Article 39(2) of the Charter, by
enabling every Member — from the time the Member is declared elected and irrespective of whether or not
possible formalities required by national law have been discharged — to participate in the constitutive session
of the European Parliament without being impeded as regards travel.

In the third and last place, the Court held that the immunity as regards travel granted to every Member of
the European Parliament entails lifting any measure of provisional detention imposed prior to the declaration
of that Member's election, in order to allow that person to travel to and take partin the constitutive session
of the European Parliament. Consequently, if the competent national court considers that the measure should
be maintained, it must as soon as possible request the European Parliament to waive that immunity, on the
basis of the third paragraph of Article 9 of the Protocol.

2. European citizens' initiative

In the judgment in Puppinck and Others v Commission (C-418/18 P, EU:C:2019:1113) of 19 December 2019,
the Court, sitting as the Grand Chamber, dismissed the appeal brought by the organisers of the European citizens’
initiative (ECI) ‘One of us’ against the judgment of the General Court 2* whereby that court had dismissed their action
for the annulment of the communication from the Commission of 28 May 2014 in relation to that ECI. 2>

In accordance with the Treaty on European Union 26 and Regulation No 211/2011, 27 citizens of the Union,
who number at least 1 000 000 and who come from at least one quarter of all Member States, may take the
initiative of inviting the Commission, within the framework of its powers, to propose to the EU legislature

24| Judgment of the General Court of 23 April 2018, One of Us and Others v Commission (T-561/14, EU:T:2018:210).
25| Communication COM(2014) 355 final from the Commission of 28 May 2014 on the European citizens' initiative ‘One of us'.
26| Article 11(4) TEU.

27| Regulation (EU) No 211/2011 of the European Parliament and of the Council of 16 February 2011 on the citizens’ initiative
(0) 2011 L 65, p. 1).
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the adoption of a legal act for the purpose of implementing the Treaties. Before they can begin the collection
of the required number of signatures, the organisers of the ECl must register it with the Commission, which
has to examine in particular its subject matter and its objectives.

Mr Patrick Grégor Puppinck and six other individuals form the citizens’ committee of the ECI ‘One of us’,
registered with the Commission in 2012. 28 The objective of that ECI is to prohibit and put an end to the
financing, by the European Union, of activities that involve the destruction of human embryos (in particular
in the areas of research, development aid and public health), including the direct or indirect funding of
abortion. After its registration, the ECl ‘One of us’ collected the 1 000 000 signatures required, and was then
formally submitted to the Commission in early 2014. On 28 May 2014, the Commission stated in a communication
that it did not intend to take any action in response to that ECI.

The organisers of the ECI then sought, before the General Court, annulment of the communication from the
Commission, claiming, inter alia, that the Commission is obliged to submit a proposal for an EU legal act in
response to a registered ECI. The General Court upheld the Commission’s decision.

Hearing the appeal, the Court of Justice first observed that, under Article 11(4) TEU, an ECl is designed to
‘invite’ the Commission to submit an appropriate proposal for the purpose of implementing the Treaties, not
to oblige the Commission to take the action or actions envisaged by the ECI. The Court of Justice added that
itis clear from various provisions of Regulation No 211/2011 that, when the Commission receives an ECI, the
former is to set out the action that it intends to take, if any, and its reasons for taking or not taking action,
which confirms that the submission by the Commission of a proposal for an EU act in response to an ECl is
optional.

The Court of Justice then stated that the power of legislative initiative conferred on the Commission by the
Treaties means that it is for the Commission to decide whether or not to submit a proposal for a legislative
act, exceptin the situation where it has an obligation under EU law to do so. That power of legislative initiative
conferred on the Commission is one of the expressions of the principle of institutional balance, characteristic
of the institutional structure of the European Union. That principle means that each of the institutions must
exercise its powers with due regard for the powers of the other institutions. In that regard, the Court of
Justice observed that, under Regulation No 211/2011, an ECl is intended to confer on citizens of the Union a
right comparable to that held, pursuant to Articles 225 and 241 TFEU, by the European Parliament and the
Council, to request the Commission to submit any appropriate proposal for the purpose of implementing
the Treaties. Since the right thus conferred on the European Parliament and the Council does not undermine
the Commission’s power of legislative initiative, the same must be true of an ECI.

The Court of Justice also emphasised that the fact that the Commission is not obliged to take any action in
response to an ECl does not mean, contrary to what was claimed by the appellants, that such an initiative is
deprived of effectiveness. First, the ECI mechanism constitutes one of the instruments of participatory
democracy which complemented, on the adoption of the Treaty of Lisbon, the system of representative
democracy on which the functioning of the European Union is based, with the objective of encouraging the
participation of citizens in the democratic process and promoting dialogue between citizens and the EU
institutions. Secondly, an ECI which has been registered in accordance with Regulation No 211/2011 and
which complies with all the procedures and conditions laid down in that regulation imposes a series of specific
obligations on the Commission, as set out in Articles 10 and 11 thereof. According to the Court of Justice, the

28| COM(2014) 355 final.



particular added value of the ECI mechanism resides not in certainty of outcome, but in the possibilities and
opportunities that it creates for citizens of the Union to initiate debate on policy within the EU institutions
without having to wait for the commencement of a legislative procedure.

Furthermore, the Court of Justice endorsed the approach of the General Court in holding that a communication
in relation to an ECI, such as the contested communication, falls within the exercise by the Commission of
its broad discretion and must, consequently, be subject to limited judicial review, with the aim of determining,
inter alia, whether its statement of reasons is sufficient and whether there are any manifest errors of
assessment.

In that context, the Court of Justice approved, in particular, the General Court's reasoning in holding that the
Commission, relying on a World Health Organization publication, had not committed any manifest error of
assessment in considering that EU funding of a number of safe and effective health services, including
abortion services, contributed to a reduction in the number of unsafe abortions and, therefore, in the risk
of maternal mortality and maternal illness.

IV. EU law and national law

In the judgment in Deutsche Umwelthilfe (C-752/18, EU:C:2019:1114), delivered on 19 December 2019, the
Court, sitting as the Grand Chamber, ruled for the first time on whether national courts are empowered, or
even obliged, to order the coercive detention of persons in charge of national authorities who persistently refuse
to comply with a judicial decision enjoining them to perform their obligations under EU law.

The reference for a preliminary ruling was made to the Court in a dispute between Deutsche Umwelthilfe,
a German environmental protection organisation, and the Land of Bavaria concerning the latter's persistent
refusal to adopt, pursuant to Directive 2008/50 on ambient air quality, 2° the measures necessary to comply
with the limit value set for nitrogen dioxide in the city of Munich. Following a first order in 2012 requiring it
to amend its air quality action plan applicable in that city, then a second order in 2016 requiring it, subject
to a penalty payment, to comply with its obligations, including by imposing traffic bans in respect of certain
diesel vehicles in various urban zones, the Land of Bavaria nevertheless refused to obey those injunctions
and, consequently, was required by a third order in 2017 to pay a penalty of EUR 4 000, which it did. As the
Land of Bavaria continued to refuse to comply with those injunctions and publicly stated that it would not
comply with its obligations, Deutsche Umwelthilfe brought a new action seeking, first, payment of a new
penalty of EUR 4 000, a claim which was upheld by order of 28 January 2018 and, secondly, the coercive
detention of the persons at the head of the Land of Bavaria (namely its Minister for the Environment and
Consumer Protection or, failing that, its Minister-President), a claim which was dismissed by order of the
same day. In proceedings brought by the Land of Bavaria, the referring court, the Higher Administrative Court
of Bavaria, first, upheld payment of the penalty and, secondly, decided to request a preliminary ruling from
the Court as to whether coercive detention might be ordered. Since the referring court found that the order
to pay penalties was not likely to resultin an alteration of the Land of Bavaria's conduct, since such penalties
are credited as income of the Land and therefore do not resultin any economic loss, and that the application
of a measure of coercive detention was precluded for domestic constitutional reasons, it referred a question

29| Directive 2008/50/EC of the European Parliament and of the Council of 21 May 2008 on ambient air quality and cleaner air for Europe
(0) 2008 L 152, p. 1).
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to the Court for a preliminary ruling seeking to ascertain, in essence, whether EU law, in particular the right
to an effective remedy guaranteed by Article 47 of the Charter, had to be interpreted as empowering, or
even obliging, the national courts to adopt such a measure.

The Court held that in circumstances in which a national authority persistently refuses to comply with a
judicial decision enjoining it to perform a clear, precise and unconditional obligation flowing from EU law, in
particular from Directive 2008/50, it is incumbent upon the competent national court to order the coercive
detention of persons at the head of the Land provided that two conditions are met. First, domestic law must
contain a legal basis for adopting such a measure which is sufficiently accessible, precise and foreseeable in
its application. Secondly, the principle of proportionality must be observed.

Inthatregard, the Court first of all recalled that when Member States implement EU law, the onus is on them
to ensure that the right to effective judicial protection is observed, a right which is guaranteed both by
Article 47 of the Charter and, in the environmental field, by Article 9(4) of the Aarhus Convention. 3° That
rightis all the more important because failure to adopt the measures required by Directive 2008/50 would
endanger human health. National legislation which results in a situation where the judgment of a court
remains ineffective fails to comply with the essential content of that right and deprives it of all useful effect.
The Court recalled that in such a situation, it is for the national court to interpret its national law in a way
which, to the fullest extent possible, is consistent with the objectives pursued by those provisions or, failing
this, to disapply any provision of national law which is contrary to EU law having direct effect.

However, the Court also explained that compliance with the latter obligation cannotresultin the infringement
of another fundamental right, the right to liberty, which is guaranteed by Article 6 of the Charter and which
coercive detention limits. As the right to effective judicial protection is not absolute and may be restricted,
in accordance with Article 52(1) of the Charter, the fundamental rights at issue must be weighed against one
another. In order to meet the requirements of that provision, a law empowering a court to deprive a person
of his or her liberty must first of all be sufficiently accessible, precise and foreseeable in its application in
order to avoid all risk of arbitrariness, a matter which is for the referring court to determine. Furthermore,
since the ordering of coercive detention entails a deprivation of liberty, recourse may be had, in observance
of the requirements stemming from the principle of proportionality, to such an order only where there are
no less restrictive measures (such as, in particular, high penalty payments that are repeated after a short
time and the payment of which does not ultimately benefit the budget from which they are funded), a matter
which is also for the referring court to examine. It is only if it were concluded that the limitation on the right
to liberty which would result from a coercive detention order complies with those conditions that EU law
would not only authorise, but require, recourse to such a measure. The Court added, however, that an
infringement of Directive 2008/50 may be found by the Court in an action for failure to fulfil obligations or
give rise to the incurrence of State liability for the resulting loss or damage.

Attention should also be drawn under this heading to the judgment of 3 October 2019, Wasserleitungsverband
Nordliches Burgenland and Others (C-197/18, EU:C:2019:824), on whether natural and legal persons directly
concerned by the pollution of groundwaters can rely, before the national courts, on certain provisions of
Directive 91/676 concerning the protection of waters against pollution caused by nitrates from agricultural
sources. 3’

30| Conventionon access toinformation, public participation in decision-making and access to justice in environmental matters, signed
at Aarhus on 25 June 1998 and approved on behalf of the European Community by Council Decision 2005/370/
EC of 17 February 2005 (OJ 2005 L 124, p. 1).

31| Thatjudgmentis presented in Section XVIII.2 ‘Protection of waters against pollution caused by nitrates".
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In the field of competition, in the judgment in Cogeco Communications (C-637/17, EU:C:2019:263), concerning
the compatibility with Article 102 TFEU of the Portuguese law on limitation periods applying to non-contractual
liability in the context of actions for damages on account of an infringement of competition law, the Court
held that that article and the principle of effectiveness precluded national legislation that provided for a
limitation period liable to render the exercise of the right to bring actions for compensation based on a final
decision establishing an infringement of EU competition rules practically impossible or excessively difficult. 32
Furthermore, in the judgment in Otis Gesellschaft and Others (C-435/18, EU:C:2019:1069), the Court held
that Article 101(1) TFEU produces direct effects in relations between individuals and confers the right to
request compensation in particular on any person who has suffered loss caused by a contract or conduct
which is liable to restrict or distort competition, where there exists a causal connection between the harm
and the infringement of the competition rules. 33

V. Proceedings of the European Union

Two judgments establishing a failure to fulfil obligations in connection with the transposition of a directive
are worthy of mention under this heading, together with a judgment delivered on appeal in an action for
non-contractual liability of the European Union. In addition, reference is made to three judgments delivered
by the Court in economic, monetary and banking proceedings. 34

1. General proceedings

1.1. Actions for failure to fulfil obligations

Inthe judgmentin Commission v Belgium (Article 260(3) TFEU — High-speed networks) (C-543/17, EU:C:2019:573),
delivered on 8 July 2019, the Court, sitting as the Grand Chamber, interpreted and applied for the first time
Article 260(3) TFEU. 3> The Court upheld the action for failure to fulfil obligations brought by the Commission
against the Kingdom of Belgium and ordered that Member State to pay a penalty of EUR 5 000 per day, from
delivery of the judgment, for failure to transpose fully Directive 2014/61 36 on high-speed electronic communications
networks and, a fortiori failure to notify the relevant transposing measures to the Commission.

Member States were required to transpose Directive 2014/61 into national law by 1 January 2016 at the latest
and to inform the Commission of the measures taken in that regard.

32| Thatjudgmentis presented in Section XI.2 ‘Article 102 TFEU".
33| Thatjudgmentis presented in Section XI.1 ‘Article 101 TFEU".

34| Also of note under this heading is the judgment of 29 July 2019, Bayerische Motoren Werke and Freistaat Sachsen v Commission
(C-654/17 P, EU:C:2019:634), concerning State aid, in which the Court confirmed that an order by which the General Court grants an
application to intervene may not be the subject of either a main appeal or a cross-appeal. That judgmentis presented in Section XI.3
‘State aid".

35| Article 260(3) TFEU allows the Court to impose a financial penalty (lump sum or penalty payment) on the Member State concerned
for failure to fulfil its ‘obligation to notify measures transposing a directive’ to the Commission.

36| Directive 2014/61/EU of the European Parliament and of the Council of 15 May 2014 on measures to reduce the cost of deploying
high-speed electronic communications networks (O) 2014 L 155, p. 1).
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On 15 September 2017, the Commission brought an action for failure to fulfil obligations before the Court
on the ground that Belgium had failed, within the prescribed period, to transpose fully the directive and to
notify the relevant transposing measures. Moreover, it asked the Court to order Belgium to pay a daily penalty
from the date of delivery of the judgment for failure to fulfil its obligation to notify the measures transposing
that directive. The amount of the penalty payment, initially fixed at EUR 54 639, was reduced to EUR 6 071,
in the light of the progress made by Belgium in transposing the directive after the action was brought. The
Commission stated that shortcomings persisted solely in the Brussels region.

In the first place, the Court found that on expiry of the period prescribed in the reasoned opinion, as extended
by the Commission at Belgium's request, the latter had neither adopted the measures necessary to transpose
Directive 2014/61 nor notified such measures to the Commission, with the result that it had failed to fulfil its
obligations under that directive.

In the second place, in its examination of the scope of Article 260(3) TFEU, the Court recalled the wording
and purpose of that provision, which was introduced by the Treaty of Lisbon not only to give a stronger
incentive to Member States to transpose directives within the prescribed periods, but also to simplify and
speed up the procedure for imposing pecuniary sanctions on Member States for failures to comply with the
obligation to notify national measures transposing a directive.

Thus, the Court adopted an interpretation of that provision serving a dual purpose: on the one hand, to
guarantee the prerogatives held by the Commission for the purpose of ensuring the effective application of
EU law and protecting the rights of the defence and the procedural position enjoyed by Member States under
Article 258 TFEU 37 read in conjunction with Article 260(2) TFEU 38 and, on the other, to put the Courtin a
position of being able to exercise its judicial function of determining, in a single set of proceedings, whether
the Member State in question has fulfilled its notification obligations and, where appropriate, of assessing
the seriousness of the failure thus established and imposing the pecuniary penalty which it considers to be
most suited to the circumstances of the case.

Accordingly, the Court held that the ‘obligation to notify measures transposing a directive’, within the meaning
of Article 260(3) TFEU, refers to the obligation of Member States to provide sufficiently clear and precise
information on the measures transposing a directive. In order to satisfy the obligation of legal certainty and
to ensure the transposition of the provisions of that directive in full throughout its territory, Member States
are required to state, for each provision of the directive, the national provision or provisions ensuring its
transposition. Once notified, it is for the Commission to establish, for the purposes of seeking the pecuniary
penalty to be imposed on the Member State in question as laid down in that provision, whether certain
transposing measures are clearly lacking or do not cover all of the territory of the Member State in question.
However, it is not for the Court, in proceedings brought under Article 260(3) TFEU, to examine whether the
national measures notified to the Commission correctly transpose the directive.

37| Article 258 TFEU lays down the procedure governing actions for failure to fulfil obligations brought by the Commission.

38| Article 260(2) TFEU lays down the procedure that applies when a Member State has not complied with a judgment establishing a
failure to fulfil obligations. The Court may impose a pecuniary penalty (lump sum or penalty payment).



The Court took the view that that provision was applicable in that case in so far as Belgium had failed in part
to fulfil its obligation to notify. Since it had not, at the time of the Court’'s examination of the facts, either
adopted the necessary measures to transpose several provisions of Directive 2014/61 39 into its domestic
law, in respect of the Brussels region, or, a fortiori, notified such transposing measures to the Commission,
Belgium had partly persisted in its failure.

Consequently, after finding that the imposition of a penalty payment on Belgium was an appropriate financial
means of ensuring that Member State’s compliance with its obligations under Directive 2014/61 and the
Treaties, the Court — in exercising its discretion — assessed the seriousness and duration of the infringement
at issue, in order to determine the amount of the penalty payment. Having carried out that analysis, the
Court ordered Belgium to pay to the Commission, from the date of delivery of the judgment and until that
Member State had put an end to the infringement found, a daily penalty of EUR 5 000.

In the judgment in Commission v Ireland (Derrybrien wind farm) (C-261/18, EU:C:2019:955), delivered on
12 November 2019, the Court, sitting as the Grand Chamber, imposed pecuniary penalties on Ireland, on this
occasion under Article 260(2) TFEU, for failing to give concrete effect to the judgment of 3 July 2008, Commission
v Ireland, 4% in so far as the Court had held in that judgment that Ireland had infringed Directive 85/337 4 as a
result of the construction of a wind farm at Derrybrien (Ireland) without a prior environmental impact assessment
having been carried out.

Following the delivery of the 2008 judgment, Ireland had introduced a regularisation procedure whereby it
sought to enable the operator of the Derrybrien wind farm to comply with the requirements of Directive
85/337. However, since the wind farm operator had not undergone that procedure nor had that procedure
been initiated by the Irish authorities of their own initiative, the Commission brought a second action for
failure to fulfil obligations before the Court.

First of all, the Court examined Member States’ obligations when a project has been authorised in breach of
the obligation to carry out a prior environmental impact assessment under Directive 85/337. The Court
pointed out that Member States are required, in accordance with the principle of sincere cooperation, to
take all measures necessary to remedy the failure to carry out an environmental impact assessment. They
are, in particular, under an obligation to carry out an assessment for regularisation purposes, also after a
plant has entered into operation. Such an assessment must take into account not only the future impact of
the plant atissue, but also the environmental impact from the time of its completion. The assessment may
result in the consents which were granted in breach of the obligation to carry out a prior assessment being
amended or withdrawn.

Notwithstanding the legislative reform introducing a regularisation procedure, Ireland had failed to carry
outanew environmental impact assessment of the wind farm, thereby failing to have regard to the authority
attaching to the 2008 judgment.

Next, the Court rejected the different arguments put forward by Ireland to justify itself. First, Ireland could
not rely on national provisions limiting the possibilities of commencing the regularisation procedure introduced
in order to ensure that the 2008 judgment was complied with. In that context, the Court pointed out that the
national authorities were required to remedy the failure to carry out an impact assessment and that the

39| Namely Article 2(7) to (9) and (11), Article 4(5) and Article 8.
40| Judgment of the Court of 3 July 2008, Commission v Ireland (C-215/06, EU:C:2008:380).

41| Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private projects on the environment
(0J 1985 L 175, p. 40).
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obligations stemming from Directive 85/337 also applied to the wind farm’s operator, since it was controlled
by Ireland. Secondly, although the consents for the construction of the wind farm at Derrybrien had become
final, Ireland could not rely on legal certainty and legitimate expectations derived by the wind farm'’s operator
from acquired rights in order to avoid the consequences stemming from the objective finding that there had
been a failure to comply with Directive 85/337. In that regard, the Court stated that projects in respect of
which the consent can no longer be subject to challenge before the courts cannot be purely and simply
deemed to be lawfully authorised as regards the obligation to assess their effects on the environment.

In the light of the seriousness and duration of the failure to fulfil obligations, with more than 11 years having
elapsed since the 2008 judgment without the measures necessary to comply with that judgment having been
adopted, and having regard to Ireland’s ability to pay, the Court ordered Ireland to pay the European
Commission a lump sum of EUR 5000 000 as well as a penalty payment of EUR 15 000 per day from the date
of delivery of the judgment until the date of compliance with the 2008 judgment.

1.2. Actions for non-contractual liability of the European Union

By its judgment of 10 September 2019, HTTS v Council (C-123/18 P, EU:C:2019:694), the Court of Justice, sitting
as the Grand Chamber, upheld the appeal brought by the company HTTS Hanseatic Trade Trust & Shipping GmbH
(‘the appellant’) against the judgment of the General Court of 13 December 2017, HTTS v Council (T-692/15,
EUT:2017:890; ‘the judgment under appeal’). By that judgment, the General Court had dismissed the claim for
compensation in respect of the damage which the appellant considered it had suffered because of its inclusion, by
two Council regulations, *2 in the lists of persons and entities affected by the measures freezing funds and economic
resources directed against Iran (‘the lists at issue’). Unlike the General Court, the Court of Justice held that the
Council could not, in order to demonstrate that it had not committed a breach of EU law such as to give rise
to non-contractual liability of the European Union, rely on matters that were not taken into account when
the appellant was included in the lists at issue.

The appellant is a company incorporated under German law carrying on activities of shipping agents and
technical managers of vessels. The proceedings between that company and the Council formed part of a
series of cases concerning restrictive measures, adopted in the context of combating nuclear proliferation
in Iran, against a shipping company and certain natural or legal persons connected with it, which included
the appellant. The appellant’sinitial inclusion in the lists atissue, in July 2010, was not challenged. By contrast,
its second listing, in October 2010, was annulled by the General Court (judgment of 7 December 2011,
HTTS v Council, T-562/10, EU:T:2011:716). By the judgment under appeal, the General Court, however, dismissed
its claim for compensation in respect of the damage resulting from those listings.

The Court of Justice held, in that case, that the judgment under appeal was vitiated by several errors of law.
It pointed out, in particular, that the condition relating to the existence of a sufficiently serious breach of a
rule of EU law which must be met if the European Union is to incur non-contractual liability requires the
striking of a balance — which is particularly important in the field of restrictive measures — between the
protection of individuals against unlawful conduct of the institutions and the leeway that must be accorded
to the institutions in order not to paralyse action by them. Taking account of those considerations, the Court
of Justice stated thatin an action for damages, as in other actions, the illegality of an act or illegality of conduct
thatis capable of giving rise to non-contractual liability of the European Union must be assessed on the basis
of the facts and the law as they stood at the time when the act or conduct was adopted. It also held that the

42| Council Implementing Regulation (EU) No 668/2010 of 26 July 2010 implementing Article 7(2) of Regulation (EC) No 423/2007 concerning
restrictive measures against Iran (OJ 2010 L 195, p. 25) and Council Regulation (EU) No 961/2010 of 25 October 2010 on restrictive
measures against Iran and repealing Regulation No 423/2007 (O) 2010 L 281, p. 1).
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existence of a sufficiently serious breach of a rule of EU law must necessarily be assessed on the basis of the
circumstances in which the institution acted on that particular date. It concluded that when disputing the
existence of such a breach, the institution concerned can rely only on the matters which it took into account
for the purpose of adopting the act concerned.

Consequently, the Court of Justice set aside the judgment of the General Court and left it to the latter to
examine whether there was a sufficiently serious breach of a rule of EU law, without consideration being
taken of the matters not taken into account by the Council when the appellant was included in the lists at
issue, but relied upon in the action for damages.

2. Economic, monetary and banking proceedings

In the judgmentin RimSeévics and ECB v Latvia (C-202/18 and C-238/18, EU:C:2019:139), delivered on 26 February
2019, the Grand Chamber of the Court upheld two actions under the second subparagraph of Article 14.2 of the
Protocol on the Statute of the European System of Central Banks and of the European Central Bank (‘the Statute
of the ESCB and of the ECB’). Those actions, which were the first to be brought under that provision, had
been initiated by the ECB and Mr Rim3évics against the decision by which the latter, suspected of having
sought and accepted a bribe in his capacity as Governor of the Central Bank of Latvia, was suspended from
his duties as Governor of that bank by the Latvian Anti-Corruption Office.

First of all, the Republic of Latvia raised the objection that the Court lacked jurisdiction to hear and determine
the actions, arguing that the only decisions which may be the subject of such an action are those definitively
severing the legal and institutional link between the governor of a national central bank and that bank. In
that regard, the Court emphasised the objective of independence of the governors of the national central
banks pursued by Article 14.2 of the Statute of the ESCB and of the ECB. If it were possible to decide, without
grounds, to relieve the governors of the national central banks from office, their independence and, by
extension, that of the ECB itself would be severely undermined. The temporary prohibition on a governor
of a national central bank from performing his or her duties is likely to constitute a means of putting pressure
on that person. First, such a prohibition may be especially serious for the governor on whom it is imposed
where itis notaccompanied by a specific end date. Secondly, itis capable, owing to the fact that it is temporary,
of providing a form of pressure that is all the more effective where it may be withdrawn at any time depending
not only on developments in the investigation, but also on the conduct of the governor concerned. Consequently,
the Court declared that it had jurisdiction to hear and determine an action brought against a measure such
as the temporary prohibition from performing the duties of governor of a national central bank.

Next, regarding the nature of the action provided for in the second subparagraph of Article 14.2 of the Statute
of the ESCB and of the ECB, the Court classified it as an action for annulment of the decision to relieve a
governor of a national central bank from office. In that regard, it noted, inter alia, that like the action provided
for in Article 263 TFEU, that provided for in the second subparagraph of Article 14.2 of the Statute of the
ESCB and of the ECB may be brought by an individual, in that case by the Governor relieved from office,
against a decision of which he is the addressee, and that each of those two actions must be brought within
the same period, namely two months.

Itis true that the second subparagraph of Article 14.2 of that statute derogates from the general distribution
of powers between the national courts and the EU judicature as laid down in the Treaties and in particular
Article 263 TFEU, as an action under that article may concern only acts of EU law. However, that derogation
can be explained by the particular institutional context of the ESCB within which it operates. The ESCB
represents a novel legal construct in EU law which brings together national institutions, namely the national
central banks, and an EU institution, namely the ECB, and causes them to cooperate closely with each other,
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and within which a different structure and a less marked distinction between the EU legal order and national
legal orders prevails. Article 14.2 of the Statute of the ESCB and of the ECB reflects the logic of this highly
integrated system which the authors of the Treaties envisaged for the ESCB and, in particular, of the dual
professional role of the governor of a national central bank, who is certainly a national authority but who
acts within the framework of the ESCB and sits, where he or she is the governor of a central bank of a Member
State whose currency is the euro, on the main decision-making body of the ECB. It is because of this hybrid
status and in order to guarantee the functional independence of the governors of the national central banks
within the ESCB that, by way of exception, a decision taken by a national authority relieving one of those
governors from office may be referred to the Court.

Lastly, regarding the substance of the case, the Court made it clear from the outset that it was not for it to
take the place of the national courts having jurisdiction to give a ruling on the criminal responsibility of the
governor involved, nor even to interfere with the preliminary criminal investigation being conducted in
respect of that person. By contrast, it is for the Court, in the context of the powers conferred on it by the
second subparagraph of Article 14.2 of the Statute of the ESCB and of the ECB, to verify that a temporary
prohibition on the governor concerned from performing his or her duties is taken only if there are sufficient
indications that that governor has engaged in serious misconduct capable of justifying such a measure. In
that case, the Court found thatin the light of the evidence produced by the Republic of Latvia, the latter had
not established that the relieving of Mr Rim3évics from office was based on such indications and, accordingly,
annulled the decision at issue.

In the judgment of 5 November 2019 in ECB and Others v Trasta Komerchanka and Others (Joined Cases
C-633/17 P, C-665/17 P and C-669/17 P, EU:C:2019:923), the Court of Justice, sitting as the Grand Chamber, set
aside an order of the General Court 3 whereby that court had, first, held that since the appellant company was no
longer represented by a lawyer having a properly conferred authority to act for the purposes of the Rules of
Procedure, 4 there was no need to adjudicate on its action for annulment of the decision of the European Central
Bank (ECB) to withdraw its authorisation 4> and, secondly, partially rejected the plea of inadmissibility raised
by the ECB, in so far as it concerned the action brought by the other appellants, namely several shareholders
of that company.

The appellant company, Trasta Komercbanka, is a Latvian credit institution providing financial services by
virtue of an authorisation granted to it by the Financial and Capital Market Commission (FCMC). After receiving
a proposal from the FCMC to withdraw the appellant company’s authorisation and after obtaining observations
from that company, the ECB adopted the decision at issue on 3 March 2016. 46 On 14 March 2016, at the
request of the FCMC, the Latvian court having jurisdiction adopted a decision ordering that liquidation
proceedings be opened in respect of the appellant company and appointed a liquidator. By a judgment not
amenable to appeal, that court also rejected the credit institution’s request that the powers of representation
of its decision-making body be maintained as regards the lodging of a request for review with the Administrative

43| Order of 12 September 2017, Fursin and Others v ECB (T-247/16, not published, EU:T:2017:623).

44| Article 51(3) of the Rules of Procedure of the General Court provides that lawyers are required, where the party they representis a
legal person governed by private law, to lodge at the Registry of the General Court an authority to act given by that person.

45| Decision ECB/SSM/2016 — 529900WIPOINFDAWTJ81/1 WOANCA-2016-0005 of the European Central Bank of 3 March 2016 withdrawing
the authorisation granted to Trasta Komercbanka. That authorisation consists of a banking licence. The term ‘authorisation’is used
in Council Regulation (EU) No 1024/2013 of 15 October 2013 conferring specific tasks on the European Central Bank concerning
policies relating to the prudential supervision of credit institutions (O 2013 L 287, p. 63).

46| The decision at issue was adopted on the basis of Article 4(1)(a) and Article 14(5) of Regulation No 1024/2013.
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Board of Review of the ECB 47 and the bringing of an action against the decision at issue before the EU
judicature. On 17 March 2016, a notice of the opening of liquidation proceedings in respect of the appellant
company and the replacement of the management of the credit institution by the liquidator was published
in the Official Gazette of the Republic of Latvia. On the same date, the liquidator adopted a decision revoking
all the powers of attorney which had been issued by the appellant company. On 21 March 2016, a notary
published in the Official Gazette a notice of revocation of all powers of attorney adopted before 17 March
2016. Following the rejection of its request for review of the decision at issue, the appellant company and
several of its shareholders brought an action before the General Court on 13 May 2016 for annulment of the
decision atissue. The ECB raised a plea of inadmissibility in respect of that action.

Regarding the appeal in Case C-669/17 P, in so far as it was lodged by the appellant company, the Court of
Justice held that the General Court had erred in law in ruling that the application of Latvian law did not lead
to an infringement of that company’s right to effective judicial protection and in inferring that the lawyer
who had brought the action before it on behalf of the appellant company no longer had a properly conferred
authority to act, on behalf of that company, from a person qualified to confer it, given that the power of
attorney initially issued to him had been revoked by the liquidator. In that regard, the Court of Justice
emphasised the links between the FCMC and the liquidator, characterised by a relationship of trust, as well
as the role played by the FCMC in the adoption of the decision at issue. Those elements, coupled with the
power of the FCMC to request the discharge of the liquidator if it no longer has confidence in that liquidator,
result in the liquidator having a conflict of interests, and the responsibility for any revocation of the power
of attorney issued to the appellant company’s lawyer for the purpose of bringing an action before the EU
judicature against that decision cannot be given to that liquidator without infringing the company’s right to
effective judicial protection within the meaning of Article 47 of the Charter. As the appeal lodged by the
appellant company was both admissible and well founded, the Court of Justice decided to refer the case back
to the General Courtso thatit may give a ruling on the substance of the action brought by Trasta Komercbanka.

With regard to the appeals in Cases C-663/17 P and C-665/17 P, lodged by the ECB and the Commission
respectively, the Court of Justice held that the General Court erred in law in finding that the shareholders of
the appellant company were directly concerned by the decision at issue. First, by favouring an incorrect
criterion, based on the ‘intensity’ of the effects of the decision at issue, the General Court did not, as it was
required to do, determine whether that decision might have a direct effect on the legal situation of the
shareholders of the appellant company. Secondly, the General Court was wrong to take account of the non-
legal, economic effects of the decision at issue on the situation of the shareholders of that company. The
shareholders’ right to receive dividends and to participate in the management of the appellant company, as
a company constituted under Latvian law, was not directly affected by the decision atissue, as the liquidation
of Trasta Komercbanka resulted from a judicial decision taken on the basis of a provision of Latvian law not
provided for in EU legislation. The Court of Justice therefore took the view that, as the shareholders of that
company were not directly concerned by the decision at issue for the purposes of the fourth paragraph of
Article 263 TFEU, it was necessary to uphold the ECB'’s plea of inadmissibility in so far as it related to the
action brought by those shareholders and, consequently, to dismiss that action as inadmissible.

Inthe judgmentin lccrea Banca (C-414/18, EU:C:2019:1036), delivered on 3 December 2019, the Court, sitting
as the Grand Chamber, emphasised the exclusive jurisdiction of the EU judicature to assess the legality of the
decisions of the Single Resolution Board (SRB) and acts adopted by a national resolution authority that are
preparatory to such decisions, in relation to contributions payable by a bank heading a network of credit
institutions to the Single Resolution Fund (SRF). Furthermore, the Court held that a national court cannot
annul a national decision notifying a decision of the SRB on the ground of an error having been committed

47| That board is provided for in Article 24 of Regulation No 1024/2013.
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by the latter. In addition, the Court held that the liabilities between entities in a grouping of cooperative
credit banks, such as that formed by Iccrea Banca with the cooperative banks to which it supplies various
services but which it does not control, are not excluded from the calculation of contributions to national
resolution funds.

Iccrea Banca, a bank which heads a network of credit institutions, a so-called ‘second-tier bank’, provides
various services to cooperative credit banks in Italy and acts as a central funder for the cooperative credit
system. In the latter respect, it supplies, in particular, to those banks a range of services for structured access
to funding available from the ECB and on the market. By means of a number of successive decisions, the
Bank of Italy sought from Iccrea Banca payment of ordinary, extraordinary and additional contributions to
the Italian National Resolution Fund for 2015 and 2016. In addition, the Bank of Italy sought from it payment
of an ex ante contribution to the SRF for 2016. That contribution had been determined by decisions of the
SRB on the basis of information sent to it by the Bank of Italy.

Iccrea Banca challenged those decisions of the Bank of Italy before the Regional Administrative Court for
Lazio (Italy) disputing the method of calculation of the contributions sought. Iccrea Banca claimed, inter alia,
that the Bank of Italy was the source of an error in the calculation by the SRB of the ex ante contribution to
the SRF in that it had not, when transferring information to the SRB, explained the special nature of the
integrated system in which Iccrea Banca operated. The Regional Administrative Court for Lazio asked the
Court to interpret the relevant EU legislation.

As regards, in the first place, the actions of the Bank of Italy in the stage of the procedure preceding the
adoption of the decisions of the SRB on the calculation of ex ante contributions to the SRF, the Courtrecalled,
first, that the Court of Justice of the European Union has exclusive jurisdiction to review the legality of acts
adopted by the EU bodies, offices or agencies, one of which is the SRB. Secondly, the Court stated that as
regards the calculation of ex ante contributions to the SRF, the SRB exclusively exercises the final decision-
making power and that the role of the national resolution authorities is confined to providing operational
supportto the SRB. Consequently, the EU judicature alone has jurisdiction to determine, when reviewing the
legality of a decision of the SRB setting the amount of the individual ex ante contribution of an institution to
the SRF, whether an act adopted by a national resolution authority that is preparatory to such a decision is
vitiated by defects capable of affecting that decision of the SRB, and no national court can review that national
act. Thatapproach was guided by the findings in the judgment of 19 December 2018, Berlusconi and Fininvest
(C-219/17, EU:C:2018:1023).

EU law accordingly precludes the Regional Administrative Court for Lazio from giving a ruling on the legality
of the actions of the Bank of Italy in the stage of the procedure preceding the adoption of the decisions of
the SRB on the calculation of ex ante contributions to the SRF for 2016.

In the second place, as regards the stage following the adoption of decisions of the SRB, notified to lccrea
Banca by the Bank of Italy, the Court held that the national resolution authorities do not have the power to
re-examine the calculations made by the SRB in order to alter the amount of those contributions and they
cannot therefore, after the adoption of a decision of the SRB, review, to that end, the extent to which a given
institution is exposed to risk. Likewise, according to the Court, if a national court were to be able to annul
the notification, by a national resolution authority, of a decision of the SRB on the calculation of the ex ante
contribution of an institution to the SRF, on the ground of an error in the evaluation of the exposure to risk
of that institution on which that calculation is based, that would call into question a finding made by the SRB
and would ultimately impede the execution of that decision of the SRB. Furthermore, the Court held that
since decisions of the SRB are of direct and individual concern to Iccrea Banca, but given that it did not bring
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or it brought out of time 48 an action for the annulment of those decisions before the General Court, Iccrea
Banca cannot claim, as an ancillary matter in an action brought against national measures before a national
court, that those decisions are invalid.

In the light of those considerations with respect to the jurisdiction of the Regional Administrative Court for
Lazio, the Court held that that national court could refer to it a question for a preliminary ruling only in
relation to the decisions of the Bank of Italy claiming from Iccrea Banca payment of contributions to the
Italian National Resolution Fund.

In the third place, as regards those decisions, the Court interpreted Article 103(2) of Directive 2014/59
establishing a framework for the recovery and resolution of credit institutions and investment firms 4° and
Article 5(1)(a) and (f) of Delegated Regulation 2015/63 with regard to ex ante contributions to resolution
financing arrangements. 0 It held, in that respect, that the liabilities that arise from transactions between a
second-tier bank and the members of a grouping comprising it as well as the cooperative banks to which it
supplies various services but which it does not control, and that do not match loans granted on a non-
competitive, not-for-profit basis, in order to promote the public policy objectives of central or regional
governments in a Member State, are not excluded from the calculation of the contributions to a national
resolution fund.

VI. Agriculture and fisheries

Three judgments merit special attention under this heading: >' the first concerns the marketing arrangements
for beef certified as ‘halal’ from animals killed without prior stunning; the second deals with the common
organisation of the markets in agricultural products; and the third relates to the obligations of Member States
when handling grant applications under the European Maritime and Fisheries Fund (EMFF).

Inthe judgmentin CEuvre d'assistance aux bétes d’abattoirs (C-497/17, EU:C:2019:137), delivered on 26 February
2019, the Grand Chamber of the Court examined whether the organic production logo of the European Union
provided for in Regulations No 834/2007 32 and No 889/2008 >3 may be placed on products derived from animals
which have been slaughtered in accordance with religious rites without first being stunned. That issue arose in
the context of the French authorities’ refusal to grant a request from the French association CEuvre d'assistance

48| See the order of the General Court of 19 November 2018, Iccrea Banca v Commission and SRB (T-494/17, EU:T:2018:804).

49| Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing a framework for the recovery and
resolution of creditinstitutions and investment firms and amending Council Directive 82/891/EEC, and Directives 2001/24/EC, 2002/47/
EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU, 2012/30/EU and 2013/36/EU, and Regulations (EU) No 1093/2010 and (EU)
No 648/2012, of the European Parliament and of the Council (O) 2014 L 173, p. 190).

50| Commission Delegated Regulation (EU)2015/63 of 21 October 2014 supplementing Directive 2014/59/EU of the European Parliament

and of the Council with regard to ex ante contributions to resolution financing arrangements (OJ 2015 L 11, p. 44).
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Reference should also be made to a fourth judgment, delivered on 1 October 2019, Blaise and Others (C-616/17, EU:C:2019:800), in
which the Court ruled on EU law governing the placing on the market of plant protection products. That judgment is presented in
Section XVIII.1 ‘Precautionary principle’.
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Council Regulation (EC) No 834/2007 of 28 June 2007 on organic production and labelling of organic products and repealing Regulation
(EEC) No 2092/91 (OJ 2007 L 189, p. 1).

53

Commission Regulation (EC) No 889/2008 of 5 September 2008 laying down detailed rules for the implementation of Regulation (EC)
No 834/2007 (OJ 2008 L 250, p. 1), as amended by Regulation (EU) No 271/2010 of 24 March 2010 (OJ 2010 L 84, p. 19).
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aux bétes d'abattoirs seeking, inter alia, a ban on the advertising and marketing of certain beef products
certified as ‘halal’ and showing the indication ‘organic farming’. The association claimed that that indication
could not be placed on meat from animals slaughtered without being stunned, as that slaughtering method
does not comply with the ‘high animal welfare standards’ established by Regulation No 834/2007.

In that context, the Court held that Regulation No 834/2007, in particular Article 3 and Article 14(1)(b)(viii)
thereof, read in the light of Article 13 TFEU, must be interpreted as not authorising the placing of the organic
production logo of the European Union on products derived from animals which have been slaughtered in
accordance with religious rites without first being stunned, where such slaughter is conducted in accordance
with the requirements laid down by Regulation No 1099/2009, > in particular Article 4(4) thereof.

It follows from recitals 1 and 10 of Regulation No 834/2007 and from the provisions of that regulation referred
to above that the organic method of production must be characterised by the observation of enhanced
standards with regard to animal welfare, including at the time of slaughter. Moreover, in view of the objective
of Regulation No 834/2007 to maintain and justify consumer confidence in products labelled as organic, it
is important to ensure that consumers are reassured that products bearing the organic production logo of
the European Union have actually been obtained in observance of the highest standards, in particular in the
area of animal welfare.

Although no provision of Regulation No 834/2007 or Regulation No 889/2008 expressly defines the method
or methods for the slaughtering of animals that would minimise animal suffering, Regulation No 834/2007
cannot be read without reference to Regulation No 1099/2009, which primarily pursues the objective of
protecting animal welfare at the time of killing, in accordance with Article 13 TFEU.

In thatregard, Article 4(1) of Regulation No 1099/2009, read in conjunction with recital 20 of that regulation,
lays down the principle that an animal should be stunned prior to its death and goes so far as to establish
this as an obligation. While it is true that Article 4(4) of Regulation No 1099/2009, read in the light of recital 18
thereof, permits the practice of ritual slaughter as part of which an animal may be killed without first being
stunned, that form of slaughter, which is authorised only by way of derogation in the European Union and
solely in order to ensure observance of the freedom of religion, is insufficient to remove all of the animal’s
pain, distress and suffering as effectively as slaughter with pre-stunning. Those particular methods of
slaughter prescribed by religious rites are not tantamount, in terms of ensuring a high level of animal welfare
atthe time of killing, to the method of slaughter whichis, in principle, required by Article 4(1) of that regulation.
Therefore, the placing of the organic production logo of the European Union on products derived from
animals that have been slaughtered without being stunned is not authorised.

By its judgment of 13 November 2019, Lietuvos Respublikos Seimo nariy grupé (C-2/18, EU:C:2019:962), the
Court held that Regulation No 1308/2013 establishing a common organisation of the markets in agricultural
products 5> does not preclude rules of national law which, in order to combat unfair commercial practices, prohibit
buyers of raw milk from paying different purchase prices to producers who must be regarded as belonging to the
same group on the basis of the daily quantity of raw milk sold that is of identical composition and quality and
delivered via the same method, in so far as those rules are appropriate for ensuring attainment of the objective
pursued and do not go beyond what is necessary to achieve that objective. The Court also stated that Member

54| Council Regulation (EC) No 1099/2009 of 24 September 2009 on the protection of animals at the time of killing (O) 2009 L 303, p. 1).

55| Regulation (EU)No 1308/2013 of the European Parliament and of the Council of 17 December 2013 establishing a common organisation
of the markets in agricultural products and repealing Council Regulations (EEC) No 922/72, (EEC) No 234/79, (EC) No 1037/2001 and
(EC) No 1234/2007 (O) 2013 L 347, p. 671), as amended by Regulation (EU) 2017/2393 of the European Parliament and of the Council
of 13 December 2017 (O) 2017 L 350, p. 15).
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States, similarly in order to combat unfair commercial practices, may adopt rules of national law which
prohibit a buyer of raw milk from reducing, without justification, the price agreed with the producer and
which make all price reductions of more than 3% subject to authorisation by the competent national authority.

The dispute in the main proceedings forms part of an action brought by a group of Lithuanian parliamentarians
for a review of the constitutionality of the law prohibiting unfair practices by Lithuanian operators when
buying and selling raw milk. In addition to the provisions concerning the two prohibitions referred to above,
that law provides that sellers of raw milk are to be divided into 10 groups formed according to the daily
quantity of raw milk sold. The law also requires the operators concerned to draw up a written contract when
purchasing raw milk, as provided for in Article 148(1) of Regulation No 1308/2013. All of those measures were
primarily intended to combat unfair commercial practices by buyers of raw milk vis-a-vis the party considered
to be the weaker party, namely milk producers, in the light of characteristics specific to the sector. The
referring court was uncertain whether the two prohibitions referred to above complied with the principle
of freedom to negotiate laid down in Article 148(4) of Regulation No 1308/2013.

The Court pointed out, first of all, that in accordance with Article 4(2)(d) TFEU, the common agricultural policy
is a competence shared between the European Union and Member States, and the latter therefore have
legislative powers which allow them to exercise their competence to the extent to which the European Union
has not exercised its own. In that regard, it made clear that the establishment of a common market organisation
does not prevent Member States from applying national rules intended to attain an objective relating to the
general interest other than those covered by that organisation, even if those rules are likely to have an effect
on the functioning of the common market in the sector concerned. The Court stated, in that respect, that by
adopting Regulation No 1308/2013 and, in particular, Article 148 thereof, the European Union did not
exhaustively exercise its competence in the area of contractual relations between the parties to a contract
for the delivery of raw milk and that the references to certain unfair commercial practices in that regulation
do not establish that the objective of combating unfair practices is covered by that regulation. In addition,
for the Court, interpreting that article as prohibiting Member States from adopting any measure to combat
unfair practices in the milk sector would run counter to the objective pursued by Regulation No 1308/2013,
which is to ensure the viable development of production and a resulting fair standard of living for dairy
farmers, in accordance with the objectives of the common agricultural policy, and to the objective of ensuring
the maintenance of effective competition in the markets in agricultural products. The Court thus recognised
the residual competence of Member States to adopt measures to combat unfair commercial practices which
have the effect of restricting the process of free negotiation of prices, even if those measures affect the
principle of free negotiation of the price payable for the delivery of raw milk laid down in Article 148 of
Regulation No 1308/2013.

However, the Court stated that such measures must be proportionate to the objective pursued. In that case,
it held that the Lithuanian rules at issue appear appropriate for preventing the risk that the party considered
to be the weaker contracting party — namely milk producers — may be compelled to accept unjustified price
reductions, and, thus, for combating potential unfair commercial practices. Taking into account the objectives
of the common agricultural policy and the proper functioning of the common organisation of the market
concerned, those rules do not go beyond what is necessary to achieve the objectives which they pursue,
this, however, being a matter for the referring court to determine.

Inthe judgmentin Codperatieve Producentenorganisatie en Beheersgroep Texel (C-386/18, EU:C:2019:1122),
delivered on 19 December 2019, the Court clarified the obligations of a Member State when handling a grant
application under the European Maritime and Fisheries Fund (EMFF) from a producer organisation for fishery
products (‘producer organisation’) submitted before the Member State in question had made provision for
the possibility for such an application to be processed and after the preparation and implementation by that
organisation of its production and marketing plan.
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Inthe case at hand, PO Texel, a producer organisation, filed a grant application with the Netherlands authorities
on 19 May 2015 in order to be eligible for the financial support provided for under the EMFF for expenditure
incurred in the preparation and implementation of its 2014 production and marketing plan. Even though the
Commission had approved, on 25 February 2015, the operational programme for the period from 1 January
2014 to 31 December 2020 submitted by the Kingdom of the Netherlands, it was not until 25 August 2016
that the latter made provision for the possibility of submitting a grant application. PO Texel's application was
therefore dismissed on the grounds that, at the time the grant application was filed, the Kingdom of the
Netherlands had not yet provided for the possibility for such an application to be submitted and that,
moreover, it was only after it had implemented its plan that PO Texel submitted the application. Hearing the
case, the Netherlands Administrative Court of Appeal for Trade and Industry requested a ruling from the
Court on the obligations of Member States when handling such a grant application.

First, the Court drew attention to the need to provide producer organisations with the financial support
necessary to allow them to play a more meaningful role in the achievement of the objectives pursued by the
most recent reform in the area of the common fisheries policy, which took effect on 1 January 2014. 56 The
Court then held that in setting out, in mandatory terms, in Article 66(1) of Regulation No 508/2014 > (‘the
EMFF Regulation’) that the EMFF is to ‘support’ the preparation and implementation of production and
marketing plans, the EU legislature intended to impose an obligation on Member States to take the measures
necessary to ensure that producer organisations can benefit from EMFF funding both for the preparation
and for the implementation of production and marketing plans. In order to fulfil that obligation, Member
States are required to provide in their internal legal orders that producer organisations may submit applications
for EMFF grants and to adoptimplementing measures as regards the eligibility of expenditure and, in particular,
the criteria relating to the starting date of eligibility of such expenditure and the method for calculating the
amount to be granted to each of those organisations.

In view of the fact that it was only on 25 August 2016 that the Kingdom of the Netherlands provided in its
internal legal order for such a possibility, the Court considered that the inertia shown by the Netherlands
authorities could not fall within the margin of discretion enjoyed by Member States in the implementation
of their respective operational programmes. Accordingly, the Court held that Article 66(1) of the EMFF
Regulation must be interpreted as precluding a Member State from refusing to act on a grant application
from a producer organisation in respect of the expenditure it has incurred in preparing and implementing
a production and marketing plan, on the ground that, at the date on which it submitted that application, that
State had notyet provided, inits internal legal order, for the possibility for such an application to be handled.

Secondly, as regards the question whether Article 66(1) of the EMFF Regulation directly creates for producer
organisations a right to financial support, the Court recalled that a provision of an EU regulation is capable
of giving rise to rights of which parties may avail themselves in a court of law only if it is clear, precise and
unconditional. In view of the conditional nature of Article 66 of the EMFF Regulation, however, that provision
must be interpreted as not directly creating a right to financial support under the EMFF.

56| The EU legislature highlighted that need in recital 7 of Regulation (EU) No 1379/2013 of the European Parliament and of the Council
of 11 December 2013 on the common organisation of the markets in fishery and aquaculture products, amending Council Regulations
(EC) No 1184/2006 and (EC) No 1224/2009 and repealing Council Regulation (EC) No 104/2000 (O) 2013 L 354, p. 1).

57| Regulation (EU) No 508/2014 of the European Parliament and of the Council of 15 May 2014 on the European Maritime and Fisheries
Fund and repealing Council Regulations (EC) No 2328/2003, (EC) No 861/2006, (EC) No 1198/2006 and (EC) No 791/2007 and Regulation
(EU) No 1255/2011 of the European Parliament and of the Council (O) 2014 L 149, p. 1).



Thirdly, as regards the interpretation of Article 65(6) of Regulation No 1303/2013 38 (‘the CSC Regulation’),
providing for the impossibility of receiving financial support where an operation has been fully implemented
before the funding application has been submitted to the managing authority, the Court pointed out that
the preparation and implementation of production and marketing plans must not be regarded as a series
of isolated actions implemented separately, but as a single continuous action with continuous operational
costs. Therefore, the preparation and implementation of such a plan cannot be regarded as being ‘fully
implemented’ before the end of the programming period, occurring on 31 December 2020. Accordingly, the
Court held that Article 65(6) of the CSC Regulation must be interpreted as not precluding the issuance of a
grant under the EMFF for the preparation and implementation of a production and marketing plan where
the grant application has been submitted after the preparation and implementation of such a plan.

VIl. Freedom of movement

1. Free movement of goods

Inthe judgmentin Austria v Germany (C-591/17, EU:C:2019:504), delivered on 18 June 2019, the Grand Chamber
of the Court, in an action for failure to fulfil obligations brought by the Republic of Austria under Article 259
TFEU, found that the Federal Republic of Germany had infringed Articles 18, 34, 56 and 92 TFEU resulting from the
introduction of an infrastructure use charge for passenger vehicles and the relief, for an amount at least equivalent
to that charge, from motor vehicle tax for the owners of vehicles registered in Germany. In support of its action,
the Republic of Austria relied on four grounds of complaint. The first and second complaints alleged
infringement of Article 18 TFEU resulting, on the one hand, from the combined effect of the infrastructure
use charge and the relief from motor vehicle tax for vehicles registered in Germany, and, on the other, from
the structuring and application of the infrastructure use charge. The third complaint alleged infringement
of Articles 34 and 56 TFEU by the measures criticised within the first and second complaints, taken as a whole.
The fourth complaint alleged infringement of Article 92 TFEU arising from the combined effect of the
infrastructure use charge and the relief from motor vehicle tax for vehicles registered in Germany.

As regards the first complaint, alleging infringement of Article 18 TFEU resulting from the combined effect
of the national measures at issue, the Court, having found a link — from both a temporal and a substantive
point of view — between the national measures at issue justifying their joint assessment with regard to EU
law, first found that there was a difference in treatment on grounds of nationality. In that regard, the Court
observed that, admittedly, with respect to the collection of the charge at issue, all the users of German
motorways are subject to the infrastructure use charge, irrespective of where their vehicles are registered.
However, the owners of vehicles registered in Germany qualify for relief from motor vehicle tax in an amount
thatis at least equivalent to the amount of the charge that they have had to pay, so that the economic burden
of that charge rests, de facto, only on the owners and drivers of vehicles registered in a Member State other
than Germany. Itis thus clear that, because of the combination of the national measures at issue, the treatment
of the latter, who make use of German motorways, is less favourable than that of the owners of vehicles

58| Regulation (EU) No 1303/2013 of the European Parliament and of the Council of 17 December 2013 laying down common provisions
on the European Regional Development Fund, the European Social Fund, the Cohesion Fund, the European Agricultural Fund for
Rural Development and the European Maritime and Fisheries Fund and laying down general provisions on the European Regional
Development Fund, the European Social Fund, the Cohesion Fund and the European Maritime and Fisheries Fund and repealing
Council Regulation (EC) No 1083/2006 (O) 2013 L 347, p. 320).
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registered in Germany, with regard to the use of those motorways, notwithstanding that they are in comparable
situations with respect to that use. According to the Court, that difference has the same outcome as a
difference in treatment based on nationality.

The Court recalled that when they establish taxes on motor vehicles, Member States must have due regard
for, inter alia, the principle of equal treatment, so that the arrangements made for the imposition of those
taxes do not constitute a means of discrimination.

Itis, admittedly, open to Member States, by virtue of their freedom of choice to define the means of financing
their public infrastructure, to alter the system for the financing of their road infrastructure, provided that
any such alteration complies with EU law, including the principle of non-discrimination enshrined in the first
paragraph of Article 18 TFEU. However, the Court found that the mechanism for providing compensation by
means of the relief at issue is discriminatory with respect to owners and drivers of vehicles registered in
Member States other than Germany, since the Federal Republic of Germany was unable to establish that
that mechanism corresponds to the objective, declared by that Member State, of moving from a system of
financing infrastructure by means of taxation to a system of financing by all users, the consequence of the
reduction in motor vehicle tax introduced by that Member State being, in practice, the grant of relief from
the infrastructure use charge to the owners of vehicles registered in Germany.

With respect to the second complaint, alleging infringement of Article 18 TFEU resulting from the structuring
and application of the infrastructure use charge, the Court observed that the fact that the constituent
elements of certain offences, such as the incomplete payment of the charge or failure to provide correct
information, can be imputed only to the owners and drivers of vehicles registered in Member States other
than Germany, does not support the Republic of Austria’s claim that those provisions principally affect those
owners and drivers. The Court also found that the objective of ensuring the payment of the fines imposed
on offenders using a vehicle registered in a Member State other than Germany, pursued by the possibility
of requiring them to provide a security, justifies the consequent difference in treatment that arises between
those offenders and offenders using a vehicle registered in Germany, and that that measure is proportionate
with respect to that objective.

As regards the third complaint, alleging infringement of Articles 34 and 56 TFEU, the Court found that the
national measures at issue are liable to restrict access to the German market of goods from other Member
States. The infrastructure use charge to which, in reality, only the vehicles that carry those goods are subject
is liable to increase the costs of transport and, as a consequence, the price of those goods, thereby affecting
their competitiveness.

The Court also observed that the national measures atissue are liable to restrict access to the German market
of service providers and service recipients from a Member State other than Germany. The infrastructure
use charge is liable, because of the relief from motor vehicle tax that forms part of the national measures at
issue, either to increase the cost of services supplied in Germany by those service providers, or to increase
the cost for those service recipients inherent in travelling into that Member State in order to be supplied
with a service there.

Lastly, with respect to the fourth complaint, alleging infringement of Article 92 TFEU, the Court stated that
by offsetting in its entirety the new tax burden constituted by the infrastructure use charge, payable by all
carriers, by means of a relief from motor vehicle tax in an amount at least equivalent to that of the charge
paid — a relief to the benefit of German carriers from which foreign carriers are excluded — the effect of
the national measures at issue is to alter, unfavourably, the situation of foreign carriers in respect of that of
German carriers. The national measures at issue were therefore found to be contrary to Article 92 TFEU.



Mention should also be made under this heading of the judgment of 18 September 2019, VIPA (C-222/18,
EU:C:2019:751), in which the Court ruled that a Member State may prohibit a pharmacy from dispensing
prescription-only medicinal products on the basis of an order form issued by a healthcare professional
authorised to prescribe medicinal products and practising in another Member State, where those order
forms do not include the name of the patient concerned. >°

2. Free movement of workers

In the judgment in Tarola (C-483/17, EU:C:2019:309), delivered on 11 April 2019, the Court, interpreting
Directive 2004/38 on the right of citizens of the Union to move and reside within the territory of the Member
States, 0 held that a national of a Member State who, having exercised his or her right to free movement,
acquired the status of worker in another Member State on account of the activity he or she pursued there
for a period of two weeks, otherwise than under a fixed-term employment contract, before becoming
involuntarily unemployed, retains the status of worker for a further period of no less than six months.
However, he or she must have registered as a jobseeker with the relevant employment office.

The dispute in the main proceedings concerned a Romanian national who had worked in Ireland on several
occasions for short periods, including for two weeks in July 2014. He subsequently submitted to the Minister
for Social Protection an application for jobseeker’s allowance. The Minister refused that application, in
essence, on the ground that the person concerned had not been able to demonstrate that his habitual
residence was in Ireland, stating that his short period of work in July 2014 was not sufficient to call that finding
into question. The person concerned argued before the Irish courts that, under Directive 2004/38, he had
aright to reside in Ireland as a worker for the period of six months after the end of his occupational activity
inJuly 2014.

That directive provides ®' that all citizens of the Union have the right of residence for a period of longer than
three months on the territory of a Member State other than that of which they are a national, provided that
they have the status of worker in the host Member State. In addition, it guarantees that all citizens of the
Union in a position of temporary inactivity retain their status of worker and, consequently, their right to
reside in the host Member State, in certain circumstances, including when they become involuntarily
unemployed. The appellant in the main proceedings relied, specifically, on a provision of that directive which
provides for the retention of the status of worker ‘after having become involuntarily unemployed during the
first twelve months'. 62

The Court provided clarification on that provision, stating that it applies when a citizen of the Union is
unemployed for reasons beyond his or her control before having been able to complete one year of activity.
That is the case, inter alia, in all situations in which a worker has been obliged to stop working in the host
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That judgment is presented in Section XVI ‘Public health'".

60

Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their
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EEC (O) 2004 L 158, p. 77, and corrigenda Q) 2004 L 229, p. 35, and O) 2005 L 197, p. 34).

61

Article 7(1)(a) of Directive 2004/38.

62| Article 7(3)(c) of Directive 2004/38.
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Member State before one year has elapsed, regardless of the nature of the activity or the type of employment
contract entered into for that purpose, that is to say, regardless of whether that person entered into a fixed-
term contract of more than a year, an indefinite contract or any other type of contract.

Furthermore, the retention of the status of worker pursuant to that provision presupposes, first, that the
citizen concerned, before his or her period of involuntary unemployment, did actually have the status of
worker and, secondly, that that citizen has registered as a jobseeker with the relevant employment office. In
addition, the citizen retains the status of worker only for a period of time which the host Member State may
determine, provided it is no less than six months.

Lastly, the Court noted that, under Directive 2004/38, 3 all citizens of the Union residing in the territory of
the host Member State enjoy equal treatment with the nationals of that Member State within the scope of
the Treaty on the Functioning of the European Union. Accordingly, where national law excludes from the
entitlement to social benefits persons who have worked only for a short period of time, that exclusion applies
in the same way to workers from other Member States. As regards the case in the main proceedings, the
Courtentrusted the referring court with the task of determining whether, under national law and in accordance
with the principle of equal treatment, the appellant in the main proceedings was entitled to the jobseeker’s
allowance he claimed.

In the judgment in Krah (C-703/17, EU:C:2019:850), delivered on 10 October 2019, the Court held that rules of
a university of a Member State which, for the purposes of grading the salaries of its postdoctoral senior lecturers,
limit the account to be taken of previous periods of equivalent professional service completed by those lecturers in
another Member State, constitute an obstacle to the free movement of workers, as guaranteed by Article 45 TFEU.
However, Article 45 TFEU and Article 7(1) of Regulation No 492/2011 on freedom of movement for workers 64
do not preclude such rules if the service completed in that other Member State was not equivalent, but
merely beneficial to the performance of the duties of postdoctoral senior lecturer at the university in question.

In the case pending before the referring court, a German national, who holds a doctorate in history, worked
for five yearsin a teaching post at the University of Munich. From the end of 2000, she worked at the University
of Vienna, first of all in a teaching post, then as a senior lecturer and, from 1 October 2010, as a postdoctoral
senior lecturer. By decision of 8 November 2011, the University of Vienna decided, for the purposes of
establishing the salary grading for postdoctoral senior lecturers, to take into account a maximum of four
years of previous periods of relevant professional service, without differentiating between the periods
completed in other universities in Austria and those completed abroad. That four-year limit did not, however,
apply to professional experience gained at the University of Vienna as a postdoctoral senior lecturer. Pursuant
to that decision, the applicant’s salary grading was established on the basis of four years of previous
professional experience.

In response to the question concerning the compatibility of the decision of 8 November 2011 with the principle
of non-discrimination on grounds of nationality, the Court found, first of all, that that decision does not
constitute discrimination based directly on nationality or indirect discrimination in respect of workers who
are nationals of other Member States. However, the Court took the view that it constitutes an obstacle to
the free movement of workers, guaranteed by Article 45(1) TFEU, in so far as it is liable to render the exercise
of that freedom less attractive.

63| Article 24(1) of Directive 2004/38.

64| Regulation (EU) No 492/2011 of the European Parliament and of the Council of 5 April 2011 on freedom of movement for workers
within the Union (O) 2011 L 141, p. 1). Article 7(1) of that regulation constitutes the specific expression of the principle of non-
discrimination laid down in Article 45(2) TFEU in the specific field of conditions of employment and work.
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Inthat regard, the Court noted, as a preliminary point, that the decision of 8 November 2011 took into account
a maximum of four years of previous periods of relevant professional service. That definition covered not
only previous professional service that is equivalent or even identical to the performance of the duties of
postdoctoral senior lecturers at the University of Vienna, but also any other type of professional service that
is merely beneficial to the performance of those duties.

The Court ruled that limiting the taking into account of previous equivalent professional service to four years
constitutes an obstacle to free circulation. That limitation is liable to deter postdoctoral senior lecturers who
have accrued equivalent professional experience exceeding that period to leave their Member State of origin
and to apply for such a position at the University of Vienna. Such senior lecturers would be subject to less
advantageous salary conditions than those applicable to postdoctoral senior lecturers who have performed
the same duties during periods of service of the same duration at the University of Vienna.

However, as regards the failure to take into account all of the experience which is merely beneficial, the Court
found that there was no obstacle to the free movement of workers, since such a failure cannot produce
effects that deter free movement.

As regards, finally, justification for the obstacle to free movement resulting from the taking into account, in
part, of equivalent professional experience, the Court recalled that rewarding experience acquired which
enables workers to improve the performance of their duties constitutes a legitimate objective of pay policy.
Nevertheless, in the light of the specific circumstances of the case in the main proceedings, the decision of
8 November 2011 did not appear appropriate to ensure achievement of that objective, with the result that
the Court found that it had infringed Article 45 TFEU.

In the judgment in Generdlny riaditel' Socidlnej poistovne Bratislava (C-447/18, EU:C:2019:1098), delivered
on 18 December 2019, the Court held that Article 7(2) of Regulation No 492/2011 on freedom of movement for
workers, which provides that a worker who is a national of one Member State is to enjoy, in the territory of another
Member State, the same social advantages as national workers, precludes legislation of a Member State which
makes receipt of an additional benefit paid to certain high-level sportspersons who have represented that
Member State, or its legal predecessors, in international sporting competitions conditional upon the person
applying for the benefit having the nationality of that Member State.

In that case, a Czech national (having chosen that nationality upon the dissolution of the Czech and Slovak
Federative Republic) residing in the territory which is now Slovakia, who had obtained gold and silver medals
in the Ice Hockey European and World Championships, respectively, as a member of the national team of
the Czechoslovak Socialist Republic, was refused an additional benefit introduced for certain high-level
sportspersons who had represented Slovakia, because he did not have Slovak nationality. In addition, at the
time of the accession of the Slovak Republic and the Czech Republic to the European Union, the person
concerned was employed in a primary school and continued in that post following the accession.

First of all, the Court found that the additional benefit in question falls outside the scope of Regulation
No 883/2004 on the coordination of social security systems. > According to the Court, the additional benefit
is not covered by the ‘old-age benefit’ referred to in Article 3(1) of that regulation, which determines the
branches of social security to which that regulation applies. The Court noted, in that regard, that the essential
purpose of the additional benefit is to compensate its recipients for the feats they have accomplished while
representing their country in the field of sport, which accounts for the fact that, first, that benefit s financed
directly by the State, not using the national social security sources of financing and regardless of the

65| Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004 on the coordination of social security
systems (O) 2004 L 166, p. 1, corrigendum O) 2004 L 200, p. 1).
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contributions paid by its recipients and, secondly, it is paid only to a very limited number of sportspersons.
It also added that payment of the additional benefit is not conditional upon the right of the recipient to
receive a retirement pension, but only upon an application to that effect being made by that recipient.

Next, having explained that the worker concerned, without having moved from his place of residence, found
himself, because of the accession to the European Union of the State of which he is a national and the State
inwhose territory he isresident, in the same situation as a migrant worker, the Court held that the additional
benefit at issue in that case is covered by the concept of a ‘social advantage’ for the purposes of Article 7(2)
of Regulation No 492/2011. Against that background, it found that the possibility of a migrant worker being
compensated in the same way as workers who are nationals of the host Member State for exceptional sporting
results which he or she has obtained while representing that Member State or its legal predecessors may
contribute to the integration of that worker into that Member State and thus to achieving the objective of
freedom of movement for workers. The Court emphasised that the additional benefit at issue in the main
proceedings has the effect not only of providing its recipients with financial security intended, inter alia, to
compensate for the fact that they were unable to fully integrate into the labour market during the years
dedicated to practising a sport at a high level, but also, chiefly, of conferring on those recipients a particular
level of social prestige because of the sporting results which they obtained in the context of that representation.

Consequently, the Court held that a Member State that grants such a benefit to its national workers cannot
refuse to grant it to workers who are nationals of other Member States without discriminating on the basis
of nationality.

3. Freedom of establishment

Inits judgmentsin Memira Holding (C-607/17, EU:C:2019:510) and Holmen (C-608/17, EU:C:2019:511), delivered
on 19 June 2019, the Court was required to clarify the case-law arising from the judgment of the Grand
Chamber of 13 December 2005, Marks & Spencer (C-446/03, EU:C:2005:763). It was called upon to interpret
Article 49 TFEU, read in conjunction with Article 54 TFEU, in two disputes concerning the possibility for a parent
company established in one Member State of deducting from its corporation tax the losses of subsidiaries or sub-
subsidiaries established in other Member States.

The Swedish tax legislation at issue provided for two schemes, one for ‘qualifying’ mergers of undertakings
and the other for intragroup financial transfers, allowing a company to take into account losses incurred by
companies other than itself. In both cases, Swedish parent companies had applied for a preliminary decision
by the Swedish Revenue Law Commission in order to determine the tax consequences of the cessation of
the activity carried on by their non-resident subsidiaries. Memira Holding concerned a merger involving a
subsidiary being dissolved without liquidation, while Ho/men concerned either the liquidation of a subsidiary,
or the absorption of that subsidiary by a sub-subsidiary in a reverse merger, followed by the liquidation of
the new grouping.

Inthatregard, the scheme applicable to ‘qualifying’ mergers makes the right of deduction of losses conditional
on the subsidiary which sustained the losses at issue being liable for tax in Sweden. For its part, the scheme
applicable to intragroup transfers requires that the subsidiary sustaining the losses be directly owned by
the parent company. As the preliminary decisions were the subject of appeals before the Swedish Supreme
Administrative Court, that court submitted questions to the Court for a preliminary ruling, with reference
to the judgmentin A, ¢ while taking the view that that judgment does not specify whether the right to deduct

66| Judgment of the Court of 21 February 2013, A (C-123/11, EU:C:2013:84).
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‘final losses’, within the meaning of the case-law arising from the judgment in Marks & Spencer, 67 requires
the subsidiary to be directly owned by the parent company or whether, in order to assess the finality of a
subsidiary’s losses, account should be taken of the possibilities, afforded by the legislation of the subsidiary’s
State of establishment to other legal entities, of taking into account those losses and, if so, how that legislation
should be taken into account.

In Memira Holding, the appellant company owned a loss-making subsidiary in Germany which, upon cessation
of its activity, maintained only debts and certain liquid assets on its balance sheet. That company considered
absorbing its subsidiary in a cross-border merger which would have led to that subsidiary being dissolved
without liquidation, thus putting an end to all activities carried on by the appellant company in Germany.
However, under German law, it is not possible to transfer such losses to an undertaking which is liable for
tax in Germany in the event of a merger.

The Court recalled that, according to its case-law, the restriction at issue may indeed be justified. However,
it will be disproportionate if the loss is final and the non-resident subsidiary has exhausted the possibilities,
available in its State of establishment, of having the losses taken into account. In that regard, the Court
explained that the losses at issue will not be classified as ‘final’ if there is a possibility of deducting those
losses economically by transferring them to a third party. Thus, it cannot be excluded that a third party may
take into account for tax purposes the losses of the subsidiary in that subsidiary’s State of establishment by
including in the selling price of the subsidiary the tax advantage represented by the deductibility of losses
for the future. Consequently, itis for the appellant company to demonstrate that that possibility is precluded,
as the mere fact that the law of that State does not allow the transfer of losses in the event of a merger
cannot, in itself, be sufficient to regard the losses of the subsidiary as final.

In Holmen, the appellant company owned several sub-subsidiaries in Spain, one of which had accumulated
significant losses and intended to liquidate its Spanish activity. Those losses were not deductible either in
Spain, because of the impossibility in law to transfer the losses of a liquidated company in the year of
liquidation, or in Sweden, because of the requirement of direct ownership of the subsidiary sustaining final
losses.

The Court recalled that a condition which leads to the exclusion of cross-border group relief in certain
circumstances may be justified by the overriding reasons in the public interest referred to in the judgment
in Marks & Spencer, but that that condition must be apt to ensure the attainment of the objectives pursued
and not go beyond what is necessary to attain them. In that regard, the Court distinguished two alternatives.

Under the first alternative, the intermediate subsidiary or intermediate subsidiaries between the parent
company applying for group relief and the sub-subsidiary sustaining losses that could be regarded as final
are not established in the same Member State. In that case, it cannot be excluded that a group may choose
in which Member State the final losses are used, opting either for the Member State of the ultimate parent
company or for the Member State of any potential intermediate subsidiary. Such an option would permit the
adoption of strategies for the optimisation of the group tax rate, which could jeopardise both the preservation
of the balanced allocation of the power to impose taxes between Member States and give rise to a risk that
the losses could be used multiple times.

Under the second alternative, the intermediate subsidiary or intermediate subsidiaries between the parent
company applying for group relief and the sub-subsidiary sustaining losses that could be regarded as final
are established in the same Member State. In those circumstances, the risk of optimisation of the group tax
rate by choosing in which Member State the losses are set off and that of the use of losses multiple times by

67| Judgment of the Court of 13 December 2005, Marks & Spencer (C-446/03, EU:C:2005:763).
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several Member States correspond to those noted by the Court in its judgment in Marks & Spencer. It would
therefore be disproportionate for a Member State to impose a requirement of direct ownership such as that
at issue in the main proceedings where the conditions in paragraph 55 of that judgment have been met. 68

In the judgment in Comune di Bernareggio (C-465/18, EU:C:2019:1125), delivered on 19 December 2019, the
Court held that Article 49 TFEU, which guarantees freedom of establishment, precludes a national measure that
grants an unconditional right of pre-emption to the pharmacists employed by a municipal pharmacy, in the event
of the sale of that pharmacy by tender.

In 2014, the Municipality of Bernareggio in Italy launched a tendering procedure with a view to the sale of a
municipal pharmacy. The tender submitted by two of the tenderers was the most economically advantageous
bid and, accordingly, they were provisionally awarded the contract. However, the contract was ultimately
awarded to a pharmacist employed by the municipal undertaking managing the pharmacies in Vimercate
(Italy). That pharmacist, even without having participated in the call for tenders, was accorded precedence
under a provision of Italian law whereby, in the event of a transfer of ownership of a municipal pharmacy,
pharmacist employees enjoy a right of pre-emption. The two tenderers referred to above therefore brought
an action before the Italian courts seeking annulment of the award decision.

In the first place, the Court pointed out that the unconditional right of pre-emption granted to pharmacists
employed by a municipal pharmacy, in the event of the sale of that pharmacy by tender, confers an advantage
on such pharmacists and thus tends to discourage or even prevent pharmacists from other Member States
from acquiring a fixed place of business for the practice of their profession in Italy. The Court therefore
concluded that such a right of pre-emption constitutes a restriction on the freedom of establishment
guaranteed by Article 49 TFEU.

In the second place, the Court examined whether that restriction may be justified. As regards the objective
pursued by the right of pre-emption at issue in the main proceedings, the Court noted that that right seeks
to ensure that pharmacies are managed more effectively, first, by ensuring continuity in the employment
relationship of pharmacist employees and, secondly, by capitalising on the experience gained by those
pharmacists in managing a pharmacy. Such an objective, inasmuch as it is akin to the objective of protecting
public health, expressly referred to in Article 52(1) TFEU, may justify a restriction on freedom of establishment.

However, the Court held that assuming that it does in fact pursue an objective related to the protection of
public health, such an unconditional right of pre-emption is not appropriate for securing the attainment of
that objective. First, as regards the objective of ensuring continuity in the employment relationship of
pharmacist employees, the Court stated that that objective is not appropriate for securing attainment of the
public health objective. Secondly, as regards capitalising on experience gained by the pharmacists in managing
a pharmacy, the Court pointed out that the right of pre-emption atissue in the main proceedings is not based
on any real assessment of experience actually gained, the quality of service provided or duties actually
performed within the municipal pharmacy, and is not, therefore, appropriate for attaining the objective
pursued. Furthermore, the Court stated that, in any event, the right of pre-emption goes beyond what is

68| Paragraph 55 of the judgment in Marks & Spencer is worded as follows: ‘In that regard, the Court considers that the restrictive
measure atissue in the main proceedings goes beyond what is necessary to attain the essential part of the objectives pursued where:
the non-resident subsidiary has exhausted the possibilities available in its State of residence of having the losses taken into account
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no possibility for the foreign subsidiary’s losses to be taken into account in its State of residence for future periods either by the
subsidiary itself or by a third party, in particular where the subsidiary has been sold to that third party.’
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necessary to attain the objective of capitalising on the professional experience gained. That objective may
be attained through less restrictive measures such as the award of additional points under the tendering
procedure to tenderers who provide proof of experience in managing a pharmacy.

4. Freedom to provide services

Inthe judgmentin Commission v Germany (C-377/17, EU:C:2019:562), delivered on 4 July 2019, the Court held
that the Federal Republic of Germany had failed to fulfil its obligations under Directive 2006/123 %° by maintaining
fixed tariffs for architects and engineers for planning services.

The case concerned a piece of German legislation which introduced a system of minimum and maximum
tariffs for architects and engineers for planning services. According to the Federal Republic of Germany, the
aim of the minimum tariffs was, inter alia, to achieve an objective of quality planning services and consumer
protection, while the aim of the maximum tariffs was to ensure that protection by guaranteeing that fees
are transparent and by preventing excessive tariffs.

According to the Court, the tariffs at issue are covered by the provision of Directive 2006/123 under which
Member States have to examine whether their legal system imposes any requirements making the exercise
of an activity subject to compliance by the provider with fixed minimum and/or maximum tariffs. 7% In order
to be compatible with the objectives of that directive, those requirements must be non-discriminatory,
necessary and proportionate to the achievement of an overriding reason relating to the public interest. 7

Since the objectives relied on by the Federal Republic of Germany are recognised in the Court’s case-law as
overriding reasons relating to the public interest, the Court carried out an analysis of the suitability and
proportionality of the German system of tariffs.

In the first place, as regards minimum tariffs, the Court stated first of all that, in the light of the judgment of
5 December 2006, Cipolla and Others (C-94/04 and C-202/04), the existence of minimum tariffs for planning
services is, in principle, having regard to the characteristics of the German market, appropriate for the
purpose of helping to ensure a high level of quality of those services. With respect to the very high number
of operators active in the planning services market and the fact that the information available to planning
service providers and consumers is highly asymmetric on that market, there may be a risk that the service
providers engage in competition that may result in the offer of services at a discount, or the elimination of
operators offering quality services as a consequence of adverse selection. In such a context, the imposition
of minimum tariffs may be such as to help to limit that risk, by ensuring that services are not offered at prices
that are inadequate to ensure, in the long term, the quality of those services.

However, the Court then held that those minimum tariffs are not suitable for securing the attainment of the
objectives pursued. According to the Court, the fact that planning services are not restricted to certain
professions subject to obligatory surveillance under legislation relating to the professions or through
professional bodies indicates a lack of consistency in the German legislation in relation to the objective of

69| Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006 on services in the internal market (O)
2006 L 376, p. 36).

70| Article 15(2)(g) of Directive 2006/123.

71| Article 15(3) of Directive 2006/123.
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preserving a high level of quality. The minimum tariffs are not suitable for attaining such an objective if the
provision of the services subject to those tariffs is not itself circumscribed by minimal safeguards that ensure
the quality of those services.

In the second place, as regards maximum tariffs, the Court observed that although such tariffs are such as
to contribute to the protection of consumers, the Federal Republic of Germany had failed to demonstrate
why making available to clients guidance as to prices for the various categories of services would, as a less
restrictive measure, not suffice to achieve that objective adequately. It follows that the requirement consisting
of setting maximum tariffs cannot be regarded as being proportionate to that objective.

Inits judgment of 4 July 2019, Baltic Media Alliance (C-622/17, EU:C:2019:566), the Court held that a measure
imposing, on grounds of public policy, the obligation temporarily to distribute or retransmit a television channel
from another Member State only in pay-to-view packages is not covered by Article 3 of Directive 2010/13. 72 That
provision requires Member States to ensure freedom of reception and not to restrict retransmissions in their
territory of television programmes from other Member States for reasons which fall within the fields
coordinated by that directive, which include measures against incitement to hatred.

NTV Mir Lithuania is a television channel aimed at the Lithuanian public and whose programmes are mainly
in Russian. The Lithuanian Radio and Television Commission had adopted a decision requiring media service
providers, for 12 months, to distribute or retransmit that channel in Lithuania only in pay-to-view packages.
That decision had been adopted on the ground that one of that channel’s programmes contained false
information which incited hostility and hatred towards the Baltic countries on grounds of nationality. Baltic
Media Alliance, a company registered in the United Kingdom and holder of a British licence to broadcast NTV
Mir Lithuania, considered that that decision had been adopted in breach of Directive 2010/13, as it restricted
the retransmission of a television channel from another Member State.

As regards the prohibition of restrictions on retransmission laid down in Article 3 of Directive 2010/13, the
Court first pointed out, on the basis of the context, the objectives and the origin of that prohibition, that the
term ‘restriction’ has, within the framework of that directive, a specific meaning that is narrower than the
concept of restriction used in Article 56 TFEU. It does not refer to all restrictions, by the receiving Member
State, on the freedom of reception and retransmission. Thus, Directive 2010/13 does not in principle preclude
the application of national rules with the general aim of pursuing an objective of general interest, provided
that they do not involve a second control of broadcasts in addition to that which the broadcasting Member
State is required to carry out.

Clarifying its earlier case-law, 73 the Court went on to find that a national measure which, in general, pursues
a public policy objective and regulates the methods of distribution of a television channel to consumers of
the receiving Member State does not constitute a restriction within the meaning of Article 3 of Directive
2010/13, where those rules do not prevent the retransmission as such of that channel. Such a measure does
not introduce a second control of broadcasts.

In light of those findings, the Court concluded that a measure such as that at issue in the main proceedings
is not covered by Article 3 of Directive 2010/13. First, the decision in question pursues an objective of general
interest in so far as it contributes to combating the distribution of information discrediting the Lithuanian
State and aims to protect the security of the Lithuanian information space and to guarantee and preserve

72| Directive 2010/13/EU of the European Parliament and of the Council of 10 March 2010 on the coordination of certain provisions laid
down by law, regulation or administrative action in Member States concerning the provision of audiovisual media services (Audiovisual
Media Services Directive) (O) 2010 L 95, p. 1).
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the public interest in being informed correctly. Secondly, it does not restrict the retransmission as such in
Lithuania of television programmes from another Member State, because the television channel in question
can still be distributed legally in that territory and Lithuanian consumers can still view it if they subscribe to
a pay-to-view package.

In the field of freedom to provide services, reference should also be made to the judgment of 19 December
2019, Dobersberger (C-16/18, EU:C:2019:1110), concerning an undertaking established in a Member State that
provides services on board international trains in several Member States. 74

5. Free movement of capital

Inthe judgmentin X (Controlled companies established in third countries) (C-<135/17, EU:C:2019:136), delivered
on 26 February 2019, the Grand Chamber of the Court held that Article 63(1) TFEU on the free movement of
capital does not preclude legislation of a Member State under which income obtained by a company established
in a third country and which does not come from an activity of that company, such as income classified as
‘controlled-company income from invested capital’ within the meaning of that legislation, is incorporated,
pro rata to the amount of the shareholding, into the tax base of a taxable person residing in that Member
State where that taxable person holds at least 1% of the shares in that company and that income is taxed,
in that third country, at a lower rate than the rate prevailing in the Member State concerned, unless there is
a legal framework providing, in particular, treaty obligations that empower the national tax authorities of
that Member State to verify, if necessary, the accuracy of information provided in respect of that company
with a view to demonstrating that that taxable person’s shareholding in that company is not the result of an
artificial scheme.

Noting that that legislation applies only to cross-border situations, the Court held, first, that that legislation
is such as to discourage investors with unlimited tax liability in the Member State concerned from investing
in companies established in certain third countries and therefore constitutes a restriction on the free
movement of capital, which is prohibited, in principle, by Article 63(1) TFEU.

Next, the Court examined whether that restriction can be justified in the light of Article 65 TFEU, under which
a difference in tax treatment may be considered compatible with the free movement of capital when it
concerns situations which are not objectively comparable. In that regard, the Court stated that the purpose
of the legislation at issue in the main proceedings is, so far as possible, to treat the situation of resident
companies which have invested capital in a company established in a third country with a ‘low’ tax rate in
the same way as that of resident companies which have invested their capital in another company resident
in the Member State concerned, with a view, inter alia, to offsetting any tax advantages which the former
might obtain from investing their capital in a third country, which is why the difference in treatment at issue
is not justified by an objective difference in circumstances.

Against that background, the Court examined whether the difference in tax treatment can be justified by an
overriding reason in the publicinterest. Stating that the objective of that national legislation is the prevention
of tax evasion and avoidance, the Court held that that legislation is suitable for securing the attainment of
that objective. By providing that the income of a company established in a third country with a‘low’ tax rate

74| Thatjudgmentis presented in Section XV.5 ‘Posting of workers'.
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is to be incorporated into the tax base of a company with unlimited tax liability in the Member State concerned,
the legislation at issue in the main proceedings is such as to offset the effects of any artificial transfer of
income to such a third country.

However, according to the Court, that legislation, in so far as it presumes that conduct is artificial on the sole
ground that the conditions laid down by that legislation are met, while affording the taxable person concerned
no opportunity whatsoever to rebut that presumption, goes, in principle, beyond what is necessary in order
to attain its objective.

Pointing out, nonetheless, that the legislation at issue in the main proceedings relates not to Member States
but to third countries, the Court stated that a Member State’s obligation to give a taxable person the
opportunity to produce evidence demonstrating any commercial justification for its shareholding in a company
established in a third country must be assessed according to the availability of administrative and legislative
measures permitting, if necessary, the accuracy of such evidence to be verified. It is therefore for the national
courtto examine whether there are, in particular, treaty obligations between the Member State and the third
country atissue, establishing a legal framework of cooperation and procedures for the exchange of information
between the national authorities concerned, which are genuinely such as to empower the tax authorities of
that Member State to verify, if necessary, the accuracy of the information provided on the company established
in the third country in order to demonstrate that that taxable person’s shareholding in that company is not
the result of an artificial scheme.

The referring court had also submitted preliminary questions to the Court on the scope of the standstill
clause provided for in Article 64(1) TFEU, under which a Member State, in its relations with third countries,
may apply restrictions on movements of capital including, inter alia, direct investments, even though those
restrictions contravene the principle of the free movement of capital laid down in Article 63(1) TFEU, provided
that those restrictions already existed on 31 December 1993. In the case in the main proceedings, the tax
legislation laying down the restriction at issue in the main proceedings had been substantially amended
after 31 December 1993, on account of the adoption of a law which entered into force but was replaced,
before ever being applied in practice, by legislation essentially identical to that applicable on 31 December
1993. The Court held that, in such a situation, the prohibition in Article 63(1) TFEU is applicable, unless the
applicability of that amendment was deferred in accordance with national law, so that, despite its entry into
force, that amendment was not applicable to cross-border movements of capital covered by Article 64(1)
TFEU, which it is for the referring court to determine.

In the judgmentin Commission v Hungary (Rights of usufruct over agricultural land) (C-235/17, EU:C:2019:432),
delivered on 21 May 2019, the Grand Chamber of the Court held that Hungary had failed to fulfil its obligations
under Article 63 TFEU in conjunction with Article 17 of the Charter in extinguishing, by operation of law, the rights
of usufruct over agricultural and forestry land located in Hungary in so far as those rights are held, directly or
indirectly, by nationals of other Member States.

In 2013, Hungary adopted a law (‘the Law of 2013") under which the rights of usufruct over agricultural and
forestry land previously acquired by legal persons or by natural persons who are unable to demonstrate a
close family tie with the owner of that land had to be extinguished, by operation of law, without providing
for any arrangements for compensating those persons. In support of that law, Hungary submitted that the
usufruct contracts in question had circumvented the prohibitions on acquiring ownership of agricultural
land that were in force before Hungary acceded to the European Union and that they had also infringed the
national legislation concerning exchange controls applicable at that time, so that they were, on that account,
void ab initio even before that accession. Hungary also relied on various agricultural policy objectives, namely
ensuring that productive agricultural land can be owned only by the natural persons who work it and not
for the purposes of speculation, preventing the fragmentation of land, preserving a populationin rural areas,
maintaining sustainable agriculture and creating farms that are viable in size and are competitive.
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After finding that it was not necessary to consider the Law of 2013 in the light of Article 49 TFEU, the Court
held that, by providing for the extinguishment, by operation of law, of the rights of usufruct held over
agricultural land by persons unable to demonstrate a close family tie with the owner of that land — which
include a great many nationals of Member States other than Hungary — that law restricts, by virtue of its
very subject matter and by reason of that fact alone, the right of the persons concerned to the free movement
of capital guaranteed by Article 63 TFEU. Indeed, that national legislation deprives those persons both of the
possibility of continuing to enjoy their rights of usufruct and of any possibility of alienating that right. That
legislation is, moreover, liable to deter non-residents from making investments in Hungary in the future.

In those circumstances, the Court held that it was necessary to examine whether that restriction could be
justified by overriding reasons in the public interest or by the reasons mentioned in Article 65 TFEU, and
whether it was consistent with the principle of proportionality, in particular, in pursuing the objectives relied
on in a consistent and systematic manner.

In that context, the Court also pointed out that the fundamental rights guaranteed by the Charter are
applicablein all situations governed by EU law and that they must, therefore, be complied with where national
legislation falls within the scope of EU law. That is inter alia the case where national legislation is such as to
obstruct one or more of the fundamental freedoms guaranteed by the TFEU and the Member State concerned
relies on grounds envisaged in Article 65 TFEU, or on overriding reasons in the public interest that are
recognised by EU law, in order to justify such an obstacle. In such a situation, the national legislation concerned
can fall within the exceptions thus provided for only if it complies with the fundamental rights the observance
of which is ensured by the Court. In that regard, the use by a Member State of the exceptions provided for
by EU law in order to justify an impediment to a fundamental freedom guaranteed by the Treaty must be
regarded as ‘implementing Union law’ within the meaning of Article 51(1) of the Charter.

Consequently, the Court examined whether the Law of 2013 was compatible with EU law in the light of the
exceptions thus provided for by the Treaties and the Court’s case-law, as well as the fundamental rights
guaranteed by the Charter, one of which is the right to property safeguarded by Article 17 thereof, which the
Commission claimed had been infringed in that case.

As regards Article 17 of the Charter, the Court stated, first, that the protection afforded by paragraph 1 of
that article concerns rights with an asset value creating an established legal position under the legal system
concerned, enabling the holder to exercise those rights autonomously and for his or her own benefit. According
to the Court, itis evident that the rights of usufruct atissue have an asset value and confer on the usufructuary
an established legal position, even if the possibility of transferring such rights is limited or precluded under
the applicable national law. Indeed, where such rights of usufruct over agricultural land are acquired
contractually, a price will, as a rule, be paid. Those rights enable their holders to make use of such land, in
particular for economic purposes, or even, depending on the circumstances, to lease the land to third parties;
such rights therefore fall within the scope of Article 17(1) of the Charter.

Secondly, the Court held that the rights of usufruct that were cancelled by the Law of 2013 must be regarded
as having been ‘lawfully acquired’ within the meaning of Article 17(1) of the Charter. Those rights had been
created at a time when the creation of such rights was not prohibited by the legislation in force and it has
not been established by Hungary that those rights were invalid as a result of an infringement of the national
legislation at the time concerning exchange controls. In addition, those same rights were entered as a matter
of course in the land registries by the competent national authorities and their existence was confirmed by
a law adopted in 2012.



Thirdly, the Court held that the Law of 2013 does not involve restrictions on the use of possessions, but rather
entails a person being deprived of his or her possessions within the meaning of Article 17(1) of the Charter,
notwithstanding the fact that the rights of usufruct concerned are not acquired by a public authority and
that their extinction results in full ownership of the land concerned being restored to the owners.

At the conclusion of that analysis, the Court made clear, however, that the exercise of the rights guaranteed
by the Charter may be limited, as long as the limitation is provided for by law, respects the essence of those
rights and, subject to the principle of proportionality, is necessary and genuinely meets objectives of general
interest recognised by the European Union or the need to protect the rights and freedoms of others. In that
regard, it follows from a combined reading of Article 17(1) and Article 52(1) of the Charter that when the
public interest is invoked in order to justify a person being deprived of his or her possessions, observance
of the principle of proportionality as required by Article 52(1) of the Charter must be ensured with regard to
the public interest concerned and the objectives of general interest which the latter encompasses. Such a
reading also implies that, if there is no such public interest capable of justifying a deprivation of property,
or — even if such a public interest is established — the conditions laid down in the second sentence of
Article 17(1) of the Charter are not satisfied, there will be an infringement of the right to property guaranteed
by that provision.

In that regard, while the Court accepted that national legislation may restrict the free movement of capital,
on the ground of objectives such as those relied on by Hungary in support of the Law of 2013, it held
nonetheless that thatlaw could not be regarded, in the absence of evidence, as in fact pursuing such objectives,
or as being appropriate for ensuring the attainment of those objectives. The Court added that that law, in
any event, goes beyond what is necessary in order to attain them. For those same reasons, the Court concluded
that there were no public-interest grounds capable of justifying the deprivation of property arising from the
extinction of the rights of usufruct in question.

As regards that deprivation of property, the Court added that, in any event, the Law of 2013 does not satisfy
the requirement to pay fair compensation in good time, provided for in the second sentence of Article 17(1)
of the Charter. Indeed, that law does not contain any terms ensuring that the usufructuaries who have been
deprived of their property will receive compensation, and Hungary'’s simply referring to the general rules of
civil law cannot satisfy that requirement. In that case, a reference of that kind would place on the usufructuaries
the burden of having to pursue the recovery, by means of procedures that may prove lengthy and expensive,
of any compensation which might be payable to them by the landowner. Such rules of civil law do not make
it possible to determine easily and in a sufficiently precise and foreseeable manner whether compensation
willin fact be able to be obtained at the end of such procedures, nor do they disclose the nature and amount
of any such compensation.



VIil. Border controls, asylum and immigration

1. Asylum policy

Against the backdrop of the European migration crisis which has been holding sway for some years now and,
in consequence, the arrival of a high number of applicants for international protection in the European Union,
the Court continues to hear numerous cases relating to EU asylum policy. Eight of them merit special attention:
two cases dealing with refugee status, five concerning the handling of applications for international protection
and one involving return decisions.

1.1. Refugee status

Inthe judgmentin M and Others (Revocation of refugee status) (C-391/16, C-77/17 and C-78/17, EU:C:2019:403),
delivered on 14 May 2019, the Grand Chamber of the Court gave a ruling on the validity of Article 14(4) to (6)
of Directive 2011/95 7> (‘the Qualification Directive’), which specifies the circumstances in which Member States may
revoke or refuse to grant refugee status, in the light of Article 78(1) TFEU and Article 18 of the Charter, which refer
to the Geneva Convention relating to the Status of Refugees (‘the Geneva Convention’). 7¢ The judgment was
delivered in connection with three sets of proceedings between third-country nationals and the respective
competent national authorities concerning either the revocation of the former’s refugee status or the refusal
by the latter to grant such status on the ground that the former had been convicted of particularly serious
crimes and that they represented a danger to the security or the community of the Member State concerned.
More specifically, the Court gave a ruling on whether the effect of Article 14(4) to (6) of the directive is to
preclude such third-country nationals, who satisfy the material conditions laid down in Article 2(d) thereof,
from being ‘refugees’ and whether, as a result, it infringes Article 1 of the Geneva Convention.

First of all, the Court held that it had jurisdiction to give a ruling on the three requests for a preliminary ruling.
It noted that although the European Union is not a contracting party to the Geneva Convention, Article 78(1)
TFEU and Article 18 of the Charter require it nonetheless to comply with the rules of that convention, with
the result that the Qualification Directive, pursuant to those provisions of primary law, must comply with
those rules. It also noted that it had jurisdiction to examine the validity of Article 14(4) to (6) of that directive
in the light of those provisions.

Next, the Court ruled that the provisions of Article 14(4) to (6) of that directive lend themselves to an
interpretation that ensures that the minimum level of protection provided for by the Geneva Convention is
observed, as required by Article 78(1) TFEU and Article 18 of the Charter, and thus concluded that those
provisions were valid.

75| Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards for the qualification of third-
country nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees or for persons
eligible for subsidiary protection, and for the content of the protection granted (OJ 2011 L 337, p. 9).
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In that regard, the Court specified, in the first place, that although the Qualification Directive establishes a
system of rules including concepts and criteria common to the Member States and thus peculiar to the
European Union, it is nonetheless based on the Geneva Convention and its purpose is, inter alia, to ensure
that Article 1 of that convention is complied with in full. Thus, the definition of ‘refugee’ contained in Article 2(d)
of the Qualification Directive reproduces, in essence, the definition set out in Article 1(A) of the Geneva
Convention. For its part, ‘refugee status’, as defined in Article 2(e) of that directive, corresponds to the formal
recognition of the fact of being a ‘refugee’, which is declaratory and not constitutive of that fact, which means
that, under Article 13 of that directive, a third-country national or stateless person who satisfies the material
conditions set out in Chapter Il of that same directive is, on that basis alone, a refugee within the meaning
of Article 2(d) thereof and Article 1(A) of that convention, without Member States having any discretion in
that regard. Furthermore, the Court noted that the result of granting refugee status is that the refugee
concerned is, under Article 2(b) of the Qualification Directive, the beneficiary of international protection for
the purposes of that directive, so that he or she is entitled to all the rights and benefits laid down in Chapter VIl
of that directive, which contains rights equivalent to those set out in the Geneva Convention, as well as rights
providing greater protection that have no equivalent in that convention. Having regard to those various
elements, it considered that being a ‘refugee’ within the meaning of Article 2(d) of the Qualification Directive
and Article 1(A) of the Geneva Convention is not dependent on the formal recognition thereof by the grant
of ‘refugee status’ as defined in Article 2(e) of that directive, read in conjunction with Article 13 thereof.

Inthe second place, having pointed out that EU law provides more extensive protection than that guaranteed
by the Geneva Convention for refugees in one of the scenarios referred to in Article 14(4) and (5) of the
Qualification Directive, the Court noted that Article 14(4) and (5) of that directive cannot be interpreted as
meaning that, in the context of the system introduced by that directive, the effect of the revocation of refugee
status or the refusal to grant that status is that the third-country national or stateless person concerned
who satisfies the conditions set out in Article 2(d) of the Qualification Directive, read in conjunction with the
provisions of Chapter Il thereof, is no longer a refugee within the meaning of Article 2(d) of that directive
and Article 1(A) of the Geneva Convention. Indeed, the fact that the person concerned is covered by one of
the scenarios referred to in Article 14(4) and (5) of the directive in no way means that that person ceases to
satisfy the material conditions, relating to a well-founded fear of persecution in his or her country of origin,
on which his or her being a refugee depends. In that case, itis true that that person will be denied that status
and thus will not, or will no longer, be entitled to all the rights and benefits set out in Chapter VIl of the
Qualification Directive. However, as is explicitly stated in Article 14(6) of that directive, that person is, or
continues to be, entitled to a certain number of rights laid down in the Geneva Convention, which confirms
thatthat personis, or continues to be, a refugee for the purposes of, inter alia, Article 1(A) of that convention,
in spite of the revocation of or refusal to grant refugee status.

Regarding Article 14(6) of the Qualification Directive, the Court ruled, in the last place, that that provision
lays down an obligation for a Member State which uses the powers provided for in Article 14(4) and (5) thereof
to grant the refugee concerned, who is present in the territory of that Member State, as a minimum, the
rights enshrined in the Geneva Convention and expressly referred to in Article 14(6) of that directive, as well
as the rights provided for by that convention which do not require a lawful stay. In addition, the Court
emphasised that there is no way of interpreting the latter provision as having the effect of encouraging
Member States to shirk their international obligations resulting from the Geneva Convention by restricting
the rights that those persons derive from that convention. The Court added that the application of Article 14(4)
to (6) of the Qualification Directive is without prejudice to the obligation of the Member State concerned to
comply with the relevant provisions of the Charter.

The Court concluded its examination by emphasising that while, under the Geneva Convention, the persons
covered by one of the scenarios described in Article 14(4) and (5) of the Qualification Directive are liable,
under Article 33(2) of that convention, to being subject to a measure whereby they are refouled or expelled
to their country of origin, even though their life or freedom would be threatened in that country, such persons



may not, by contrast, under that directive, be refouled if this would expose them to the risk of their fundamental
rights, as enshrined in Article 4 and Article 19(2) of the Charter, being infringed. It is true that those persons
may, in the Member State concerned, be the subject of a decision revoking their refugee status as defined
in Article 2(e) of the Qualification Directive, or of a decision refusing to grant that status, but the adoption of
such decisions cannot alter the fact of their being refugees where they satisfy the material conditions
necessary to be regarded as being refugees within the meaning of Article 2(d) of that directive, read in
conjunction with the provisions of Chapter lll thereof and, accordingly, Article 1(A) of the Geneva Convention.

Inthe judgmentin Bilali (C-720/17, EU:C:2019:448), delivered on 23 May 2019, the Court ruled that Article 19(1)
of the Qualification Directive, read in conjunction with Article 16 thereof, must be interpreted as meaning that a
Member State must revoke subsidiary protection status if it granted that status when the conditions for granting
it were not met, in reliance on facts which have subsequently been revealed to be incorrect, and notwithstanding
the fact that the person concerned cannot be accused of having misled the Member State on that occasion.

In that case, the subsidiary protection status and the temporary right of residence awarded to the person
concerned had been subsequently revoked of the relevant authority’s own motion, since a mistake had been
made in the determination of what was assumed to be that person’s nationality and, moreover, he had never
been exposed to a real risk of suffering serious harm, within the meaning of Article 15 of the Qualification
Directive, in the event of his being returned to his country of origin or the country of his former habitual
residence.

In that context, the Court first of all noted that Article 19(3)(b) of the Qualification Directive provides for the
loss of subsidiary protection status only where there has been a misrepresentation or omission by the person
concerned that was decisive for the grant of that status. Furthermore, no other provision expressly states
that that status must or may be withdrawn if the decision granting it was taken on the basis of incorrect
information, without any misrepresentation or omission by the person concerned.

However, the Court also found that that status is also not expressly precluded from being lost where the
host Member State realises that it has granted it on the basis of incorrect information that is not attributable
to the person concerned. In that regard, the Court indicated, first, that the situation of an individual who has
obtained subsidiary protection status on the basis of incorrect information without ever having met the
conditions for obtaining that status has no connection with the rationale of international protection.
Consequently, the loss of subsidiary protection status in such circumstances is consistent with the purpose
and general scheme of the Qualification Directive, and in particular with Article 18 thereof, which provides
for subsidiary protection status to be granted only to persons who meet those conditions. If the Member
State concerned was not entitled legally to grant that status, it must, a fortiori, be obliged to withdraw it
when its mistake is discovered.

Secondly, the Court pointed out that Article 19(1) of the Qualification Directive provides that, concerning
applications for international protection filed, as in that case, after the entry into force of Directive 2004/83, 77
Member States must revoke, end or refuse to renew the subsidiary protection status of a third-country
national or stateless person if that person has ceased to be eligible for subsidiary protection in accordance
with Article 16 of the Qualification Directive, namely when the circumstances which led to the grant of
subsidiary protection status have ceased to exist or have changed to such a degree that protection is no
longer required. In that regard, a change in the host Member State’s state of knowledge of the personal
situation of the individual concerned can, in the same way as a change in the factual circumstances in the
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third country, resultin that individual’s original fear of serious harm no longer appearing to be well founded,
provided that that change in the host Member State’s state of knowledge is sufficiently significant and
definitive as to whether the person concerned qualifies for the grant of subsidiary protection status. Therefore,
where the host Member State has new information which establishes that, contrary toits initial assessment,
based on incorrect information, of the situation of a third-country national or stateless person to whom it
granted subsidiary protection, that person never faced a risk of serious harm, the Member State in question
must conclude from this that the circumstances underlying the grant of subsidiary protection status have
changed in such a way that retention of that status is no longer justified. Moreover, the fact that the error
made by the host Member State is not attributable to the person concerned cannot alter the finding that
that person never in fact met the conditions for the grant of subsidiary protection status.

According to the Court, support for that interpretation of the Qualification Directive is to be found in the
Geneva Convention, the requirements of which must be taken into account for the purpose of interpreting
Article 19 of that directive. In that context, the Court noted that documents from the United Nations High
Commissioner for Refugees (UNHCR) are particularly relevant in the light of the role conferred on the UNHCR
by the Geneva Convention. Although there is nothing in that convention that expressly provides for loss of
refugee status if it subsequently emerges that that status should never have been conferred, the UNHCR
nevertheless considers that, in such a situation, the decision granting refugee status must, in principle, be
annulled.

Moreover, the Court stated that the loss of subsidiary protection status, pursuant to Article 19(1) of the
Qualification Directive, is without prejudice to the separate question whether the person concerned loses
any right of residence in the Member State concerned and can be deported to his country of origin. First,
unlike the loss of subsidiary protection status pursuant to Article 19(3)(b) of the Qualification Directive, the
loss of that status pursuant to Article 19(1) thereof covers neither those cases in which Member States must
refuse, in accordance with Article 4(1a) of Directive 2003/109, 78 to grant long-term resident status to
beneficiaries of international protection, nor those cases in which, under Article 9(3a) of the latter directive,
Member States may withdraw long-term resident status from those beneficiaries. Furthermore, the Qualification
Directive allows for host Member States to be allowed to grant, in accordance with their national law, national
protection which includes rights enabling individuals who do not enjoy subsidiary protection status to remain
in the territory of the Member State concerned.

The Court added that, in that context, the Member State concerned is obliged to observe, in particular, the
fundamental right of the person concerned to respect for private and family life, as guaranteed by Article 7
of the Charter. The fact that, unlike the person in the situation envisaged in Article 19(3) of the Qualification
Directive, a person whose subsidiary protection status has been revoked on the basis of Article 19(1) of that
directive, in conjunction with Article 16 thereof, did not wilfully mislead the competent national authority
when that status was granted is a relevant circumstance in that respect.

78| Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country nationals who are long-term residents
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1.2. Handling of applications for international protection

The judgments delivered by the Court on the handling of applications for international protection, which are
set out in this report, concern: the procedures for examining, assessing and reviewing such applications;
their admissibility; the conditions for transferring applicants to the Member State responsible for examining
their application and the determination of that Member State; and the sanctions that may be imposed on
an applicant for international protection who is guilty of violent behaviour.

In its judgment in Jawo (C-163/17, EU:C:2019:218), delivered on 19 March 2019, the Grand Chamber of the
Court ruled, with regard to Regulation No 604/2013 72 (‘the Dublin Il Regulation’) and the Charter, on the
conditions under which it may be considered that an applicant for international protection has absconded, with
the result that the time limit for that person’s transfer to the Member State normally responsible for examining his
or her application may be extended, and on the lawfulness of such a transfer where there is a risk that the person
concerned may be subject to inhuman or degrading treatment upon completion of the asylum procedure on account
of the living conditions of beneficiaries of international protection in that Member State.

In that case, a Gambian national had entered the European Union via Italy and had lodged an application for
asylum there, before travelling on to Germany where he made a new application. Having requested the
Italian authorities to take back the person concerned, the German authorities rejected his application for
asylum and ordered his removal to Italy. A first transfer attempt failed because the applicant was not present
at the accommodation centre allocated to him. The German authorities, having therefore considered that
he had absconded, informed the Italian authorities that it was not possible to carry out the transfer and that
the time limit had been extended, in accordance with Article 29(2) of the Dublin Ill Regulation. That article
provides that the time limit for carrying out the transfer is 6 months, but that it may be extended up to a
maximum of 18 months if the applicant absconds. Subsequently, the person concerned stated that he had
visited a friend and that he did not know that it was necessary to report his absences. At the same time, he
brought an action against the transfer decision and, after that action was dismissed, he brought an appeal
before the referring court. In that appeal, he claimed that since he had not absconded, the German authorities
were not entitled to extend the time limit for his transfer to Italy. He also relied on the existence, in Italy, of
systemic flaws in the asylum system that impeded his transfer to that State.

In the first place, the Court clarified that the concept of ‘absconding’, within the meaning of Article 29(2) of
the Dublin Il Regulation, implies, inter alia, that there is an intentional element, with the result that that
provision is, in principle, applicable only where the applicant deliberately evades the reach of the national
authorities, in order to prevent his or her transfer. However, the Court added that in order to ensure the
effective functioning of the Dublin Ill Regulation and have regard to the considerable difficulties likely to be
encountered by those authorities in providing proof of the applicant’s intentions, it may be assumed that
that person has absconded where the transfer cannot be carried out due to the fact that that person has
left the accommodation allocated to him or her without informing the national authorities or requesting, as
the case may be, prior authorisation. Nevertheless, that assumption is applicable only if the applicant has
been duly informed of his or her obligations in that regard, in accordance with Article 5 of Directive 2013/33 80
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(‘the Reception Directive’). Moreover, the applicant must retain the possibility of demonstrating that the fact
that he or she did not inform the competent authorities of his or her absence is due to valid reasons and not
the intention to evade the reach of those authorities.

Inthe second place, the Court stated that in accordance with what it previously held in the judgment in Shiri, &
the applicant may claim, in proceedings brought against a transfer decision, that since he has not absconded,
the time limit of six months laid down by Article 29(1) and (2) of the Dublin Ill Regulation has expired.

In the third place, as regards the modalities of extending the time limit for transfer, the Court considered
that no prior consultation was necessary between the requesting Member State and the Member State
responsible. Thus, in order to extend that time limit up to a maximum of 18 months, it suffices that the first
Member State informs the second, before the expiry of the 6-month time limit, that the applicant has
absconded, while specifying the new transfer time limit.

In the fourth and last place, the Court examined the question whether Article 4 of the Charter precludes the
transfer of an applicant for international protection where the living conditions of beneficiaries of such
protection, in the Member State normally responsible for examining the application, are likely to constitute
inhuman or degrading treatment.

First of all, the Court clarified that that question falls within the scope of EU law. Next, it emphasised that in
the context of the Common European Asylum System, and in particular the Dublin Ill Regulation, based on
the principle of mutual trust, it must be presumed that the treatment of applicants respects their fundamental
rights. However, as the Court previously held inits judgmentin N.S. and Others 8 and as codified in Article 3(2)
of the Dublin Ill Regulation, it is not inconceivable that the applicant risks, on account of, inter alia, systemic
or generalised flaws or flaws affecting certain groups of people in the Member State to which the transfer
is envisaged, suffering inhuman or degrading treatment in that Member State, which thus impedes that
transfer. In that regard, although Article 3(2) of the Dublin Il Regulation envisages only the situation underlying
the judgmentin N.S. and Others, in which that risk stemmed from systemic flaws during the asylum procedure,
a transfer is nonetheless ruled out where there are substantial grounds for believing that such a risk is run,
whether it is at the very moment of the transfer, during the asylum procedure or following it.

Lastly, the Courtindicated that the existence of the alleged flaws must be assessed, by the national court or
tribunal hearing an action challenging a transfer decision, on the basis of information that is objective, reliable,
specific and properly updated and having regard to the standard of protection of fundamental rights
guaranteed by EU law. Those flaws must attain a particularly high level of severity. As regards the living
conditions of beneficiaries of international protection, that level is attained where the indifference of the
national authorities would result in a person finding himself or herself, irrespective of his or her wishes and
personal choices, in a situation of extreme material poverty that does not allow him or her to meet the most
basic needs and that undermines his or her physical and mental health or human dignity. By contrast, the
fact that forms of supportin family structures, available to the nationals of the Member State concerned to
deal with the inadequacies of the social system, are generally lacking for the beneficiaries of international
protection is not sufficient ground for finding that the applicant, in the event of transfer to that Member
State, would be faced with such a situation. Likewise, the existence of shortcomings in the implementation
of programmes to integrate those beneficiaries is not sufficient ground for such a finding. In any event, the
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mere fact that social protection and/or living conditions are more favourable in the requesting Member State
than the Member State normally responsible for examining the application is not sufficient to conclude that
there is a risk of inhuman or degrading treatment in the second Member State.

In the judgmentin Ibrahim and Others (C-297/17, C-318/17, C-319/17 and C-438/17, EU:C:2019:219), delivered
on 19 March 2019, the Grand Chamber of the Court provided clarification on the additional ground of inadmissibility
of an application for international protection set out in Article 33(2)(a) of Directive 2013/32 & (‘the Procedures
Directive’). That provision extends the option, previously provided for by Directive 2005/85, 84 to reject an
application as being inadmissible where another Member State has previously granted refugee status by
also allowing such rejection where subsidiary protection has been granted. In the cases in the main proceedings,
that protection had been granted to a number of third-country nationals in Poland and Bulgaria respectively.
Subsequently, those persons travelled to Germany, where they submitted applications for asylum between
2012 and 2013. After unsuccessfully requesting the competent Polish and Bulgarian authorities to take back
those persons, the German authorities rejected the applications for asylum without examining their substance,
which the parties concerned challenged by court proceedings.

Against that background, the Court gave a ruling, first, on the scope, ratione temporis, of the Procedures
Directive. In that regard, the transitional provisions in the first paragraph of Article 52 thereof provide, on
the one hand, that the national provisions transposing that directive are to apply to applications for international
protection lodged ‘after 20 July 2015 or an earlier date’ and, on the other hand, that applications lodged
‘before 20 July 2015 are to be governed by the national provisions adopted pursuant to Directive 2005/85.
The Court held that notwithstanding the tension between those two rules, a Member State may provide for
the immediate application of the national provisions transposing the additional ground of inadmissibility to
applications for asylum on which no final decision has been made and which were lodged before 20 July 2015
and before the entry into force of that national provision. For reasons of legal certainty and equality before
the law, it is, however, necessary that applications lodged within the same period in that Member State be
examined in a predictable and uniform manner. However, the Court stated that such an immediate application
is not permitted in a situation where both the application for asylum and the take back request were lodged
before the entry into force of the Procedures Directive. In such a situation, atissue in one of the cases in the
main proceedings, that application and that request, in accordance with Article 49 of the Dublin Il Regulation,
still fall fully within the scope of Regulation No 343/2003, 8> whereas Article 33 of the Procedures Directive
covers only situations falling within the scope of the Dublin Il Regulation.

Secondly, the Court held that where a third-country national has been granted subsidiary protection and
subsequently lodges an application for asylum in another Member State, that State can dismiss that application
as being inadmissible, without being obliged or being able to have recourse, as the first resort, to the take
charge or take back procedures provided for by the Dublin Ill Regulation.
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Finally, the Court examined the conditions under which a Member State could be precluded, pursuant to the
Charter, from exercising the option granted by Article 33(2)(a) of the Procedures Directive. In that regard,
making reference to its judgment in Jawo 8 of the same day, the Court stated that when an applicant faces,
in a Member State, a risk of suffering inhuman or degrading treatment in breach of Article 4 of the Charter,
that precludes that applicant’s transfer to that State, regardless of whether that risk exists at the very time
of transfer, in the course of the asylum procedure or on the conclusion of that procedure. By analogy, the
Court held thata Member State may not rely on the additional ground of inadmissibility where the expected
living conditions of the applicant in the Member State that had granted subsidiary protection to that applicant
would expose the latter, as a beneficiary of that protection, to a serious risk of inhuman or degrading
treatment. The deficiencies concerned must, however, attain a particularly high level of severity, characterised
by the exposure of the person concerned to a situation of extreme material poverty.

In that regard, infringements of the Qualification Directive that do not go so far as to contravene Article 4 of
the Charter are not sufficient. Likewise, the fact that, in the Member State which granted subsidiary protection
to the party concerned, the beneficiaries of such protection do not receive any subsistence allowance, or
the allowance they receive is markedly inferior to that in other Member States, though they are not treated
differently from nationals of the Member State concerned, does not allow a finding of a breach of Article 4,
unless the applicant is, because of his or her particular vulnerability and irrespective of his or her wishes
and personal choices, in a situation of extreme material poverty.

Moreover, the Court stated that where the Member State which granted subsidiary protection systematically
refuses, without real examination, to grant refugee status to applicants who nevertheless fulfil the conditions
laid down in the Qualification Directive, the treatment of applicants cannot be considered to comply with
the obligations arising from Article 18 of the Charter concerning the right to asylum. However, it is for that
Member State to resume the procedure for the obtaining of refugee status; the Member State to which the
new application has been lodged may, for its part, reject it on the basis of Article 33(2)(a) of the Procedures
Directive, read in the light of the principle of mutual trust.

In the judgment in H. and R. (C-582/17 and C-583/17, EU:C:2019:280), delivered on 2 April 2019, the Grand
Chamber of the Court considered whether, before lodging a request to take back an applicant for international
protection, the competent authorities are required to determine the Member State responsible for examining that
person’s application, in particular on the basis of the criterion for determining responsibility laid down in Article 9
of the Dublin Ill Regulation. Under that article, where the applicant has a family member who has been allowed
toreside as a beneficiary of international protection in a Member State, that Member State is to be responsible
for examining the application. In that case, the Netherlands authorities requested the German authorities
to take back two Syrian nationals who had made a first application for international protection in Germany,
before leaving that State and submitting a new application in the Netherlands. The persons concerned relied
on the presence of their respective spouses in the Netherlands, who were beneficiaries of international
protection, but the Netherlands authorities refused to examine those claims and, consequently, to examine
their applications, on the ground that, in the context of a take back procedure, an applicant is not entitled
to rely on Article 9 of the Dublin Ill Regulation.

Against that background, the Court recalled that the take back procedure is applicable to the persons referred
toin Article 20(5) or Article 18(1)(b) to (d) of the Dublin lll Regulation, before stating that the situation in which
athird-country national lodges an application for international protection in a first Member State, then leaves
that Member State and submits a new application in a second Member State, falls within the scope of that

86| Judgment of the Court of 19 March 2019, Jawo (C-163/17, EU:C:2019:218).
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procedure, irrespective of whether the application lodged in the first Member State has been withdrawn or
whether the examination of that application in accordance with the Procedures Directive has already started
in that Member State.

The Court then pointed out that although the fact that a transfer decision has been adopted at the end of a
take charge or take back procedure is not capable of influencing the scope of the right to an effective remedy
against such a decision, which is guaranteed by Article 27(1) of the Dublin Il Regulation, those two procedures
are nevertheless subject to different schemes, that difference being reflected in the provisions of that
regulation which may be invoked in support of such an action. In the framework of the take charge procedure,
the process of determining the Member State responsible for examining the application for international
protection on the basis of the criteria set outin Chapter Ill of the Dublin Ill Regulation is of crucial importance
and the Member State in which such an application has been lodged may send a take charge request to
another Member State only if it considers that the latter is responsible for examining that application. However,
in the framework of the take back procedure, those criteria for determining responsibility are not relevant,
since all thatis necessary is that the requested Member State fulfils the conditions laid down in Article 20(5)
(thatis to say, it is the Member State with which the application was first lodged and in which the process of
determining the Member State responsible for examining that application is ongoing), or in Article 18(1)(b)
to (d) of the Dublin 11l Regulation (that is to say, it is the Member State which received the first request and
which, at the end of the process of determining the Member State responsible, has accepted its own
responsibility for examining that application).

The Court added that the lack of relevance, in the framework of a take back procedure, of the criteria for
determining responsibility set out in Chapter Il of the Dublin Il Regulation is supported by the fact that,
while Article 22 thereof sets out in detail how those criteria must be applied in the framework of a take charge
procedure, Article 25 of that regulation, which concerns the take back procedure, does not for its part contain
any similar provision and merely requires the requested Member State to make the necessary checks in
order to give a decision on the take back request.

The Court further pointed out that any interpretation to the contrary, according to which such a request may
be made only if the requested Member State can be designated as the Member State responsible pursuant
to the criteria for determining responsibility set out in Chapter Il of the Dublin Il Regulation, is at variance
with the general scheme of that regulation, which was intended to establish two separate procedures (namely
the take charge procedure and the take back procedure), applicable to different situations and governed by
different provisions. That interpretation to the contrary would moreover be liable to undermine the achievement
of the objective of the Dublin Il Regulation which is to prevent secondary movements of applicants for
international protection, in that it would imply that the competent authorities of the Member State in which
the second application has been lodged could, de facto, re-examine the conclusion reached, at the end of
the process for determining the Member State responsible for examining the application, by the competent
authorities of the first Member State regarding the latter’s own responsibility. It could, moreover, have the
consequence of undermining the essential principle of the Dublin Ill Regulation, set outin Article 3(1) thereof,
that an application for international protection must be examined by a single Member State only.

In conclusion, the Court considered that the criteria for determining responsibility set out in Chapter Il of
the Dublin Il Regulation cannot be relied on in support of an action against a transfer decision taken in the
framework of a take back procedure.

However, since the criteria for determining responsibility set outin Articles 8 to 10 of the Dublin Il Regulation
are intended to promote the best interests of the child and the family life of the persons concerned, when
the person concerned has provided the competent authority of the second Member State with information
clearly establishing that that Member State must be regarded as the Member State responsible, in accordance
with the criterion set outin Article 9 of the Dublin Il Regulation, itis then for that Member State, in accordance



with the principle of sincere cooperation, to acceptits own responsibility, in a situation covered by Article 20(5)
of the Dublin Il Regulation (namely where the process of determining the Member State responsible has not
yet been completed in the first Member State). Therefore, in such a situation, the third-country national may,
by way of exception, rely on that criterion in an appeal against a decision to transfer him or her.

Inthe judgmentin Torubarov (C-556/17, EU:C:2019:626) of 29 July 2019, the Court, sitting as the Grand Chamber,
was required to interpret the provision of the Procedures Directive defining the scope of the right to an effective
remedy which applicants for international protection (refugee status or subsidiary protection) must have, inter alia,
against decisions rejecting their applications. 8 The Court held that where a court has found, following a full
and ex nunc examination of all the relevant matters of fact and law submitted by the applicant for international
protection, that, in accordance with the criteria laid down in the Qualification Directive, that applicant must
be granted such protection on the ground upon which he or she relies in support of that application, but an
administrative or quasi-judicial body subsequently adopts a contrary decision, without establishing, for that
purpose, that new elements have arisen that justify a new assessment of the applicant’s international
protection needs, that court must vary that decision which does not comply with its previous judgment and
substitute it with its own decision on the application for international protection, disapplying as necessary
the national law that would prohibit it from doing so.

In that case, an action was brought before the referring court for the third time in the same case by a Russian
national prosecuted in his country of origin, who had submitted an application for international protection
in Hungary on the ground that he feared persecution or serious harm in Russia for his political opinions. The
Hungarian authority responsible for examining that application rejected it on three occasions, despite the
fact that, on two occasions, the referring court had annulled its decisions rejecting that application and, in
the context of the person concerned’s second action, had concluded, after an assessment of all the material
in the file, that his application for international protection was well founded. In those circumstances, the
person concerned, in the context of his third action, asked the national court to substitute its own decision,
as to the international protection from which he should benefit, for the contested decisions. However, a law
dating from 2015, aimed at managing mass immigration, abolished the power of the courts to vary administrative
decisions relating to the grant of international protection.

Onthe basis of the judgment in Alheto, 88 the Court first recalled that the purpose of the Procedures Directive
is not to render uniform the procedural rules to be applied within Member States when adopting a new
decision on an application for international protection after the annulment of the original administrative
decision rejecting such an application. However, it follows from the purpose of that directive, which is to
ensure the fastest possible processing of applications of that nature, from the obligation to ensure that the
relevant provision of that directive is effective, and from the need, arising from Article 47 of the Charter, to
ensure an effective remedy, that each Member State must order its national law in such a way that, following
annulment of that initial decision and in the event of referral of the file to the quasi-judicial or administrative
body responsible for examining that request, a new decision is adopted within a short period of time and
that it complies with the assessment contained in the judgment annulling the initial decision.

The Court emphasised in particular that by providing that the court with jurisdiction to rule on an appeal
against a decision rejecting an application for international protection is required to examine, where applicable,
the ‘international protection needs’ of the applicant, the EU legislature intended to confer on that court,
where it considers that it has available to it all the elements of fact and law necessary in that regard, the
power to give a binding ruling — following a full and ex nunc, that is to say, exhaustive and up-to-date,

87| Article 46(3).

88| Judgment of the Court of 25 July 2018, Alheto (C-585/16, EU:C:2018:584).
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examination of those elements — as to whether the applicant concerned satisfies the conditions laid down
in the Qualification Directive to be granted international protection. In such an event, where that court
reaches the conclusion that the application for international protection should be granted and annuls the
decision of the competent national authority rejecting the application before returning the file to it, that
authority, subject to matters of fact or law arising that objectively require a new updated assessment, no
longer has discretion as to whether or not to grant the protection requested in the light of the same grounds
as those that were submitted to the court concerned.

Therefore, a national law that results in a situation in which the national court has no means of enforcing its
judgment could in practice deprive the applicant for international protection of an effective remedy, since a
final and binding judicial decision concerning the applicant could remain ineffective.

In the judgment in Haqbin (C-233/18, EU:C:2019:956), delivered on 12 November 2019, the Grand Chamber
of the Court ruled for the first time on the scope of the right conferred on Member States by Article 20(4) of the
Reception Directive to determine the sanctions applicable when an applicant for international protection is guilty
of serious breaches of the rules of the accommodation centre in which he or she is hosted or of seriously violent
behaviour. The Court held that that provision, read in the light of Article 1 of the Charter, does not allow
Member States to impose in such cases a sanction consisting in the withdrawal, even temporary, of material
reception conditions relating to housing, food or clothing in respect of the applicant.

Mr Hagbin is an Afghan national who arrived in Belgium as an unaccompanied minor. Having lodged an
application for international protection, he was hosted in a reception centre. In that centre, he was involved
in a brawl with other residents of various ethnic origins. Following that brawl, the director of the reception
centre decided to exclude him, for a period of 15 days, from material support in a reception facility. During
that period of exclusion, Mr Hagbin, according to his own statements, spent his nights in a park in Brussels
and stayed with friends.

Against that background, the referring court before which Mr Hagbin lodged an appeal against the first-
instance ruling dismissing his action against the exclusion decision asked the Court whether it was possible
for the Belgian authorities to withdraw or reduce material reception conditions in respect of an applicant
for international protection in Mr Hagbin's situation. Moreover, with regard to his particular situation, the
question arose as to the conditions under which such a sanction may be imposed on an unaccompanied
minor.

The Court first clarified that the sanctions referred to in Article 20(4) of the Reception Directive may, in
principle, concern material reception conditions. However, such sanctions must, in accordance with Article 20(5)
of that directive, be objective, impartial, motivated and proportionate to the particular situation of the
applicant and must, under all circumstances, ensure a dignified standard of living.

However, the withdrawal, even temporary, of the full set of material reception conditions or of material
reception conditions relating to housing, food or clothing would be irreconcilable with the requirement to
ensure a dignified standard of living for the applicant. Indeed, such a sanction would preclude the applicant
from being allowed to meet his or her most basic needs. In addition, it would amount to a failure to comply
with the proportionality requirement.

The Court added that Member States are required to guarantee continuously and without interruption a
dignified standard of living and that the authorities responsible for the reception of applicants for international
protection must ensure, under their guidance and responsibility, the provision of material reception conditions
guaranteeing that standard of living. Accordingly, they cannot simply provide an applicant who has been
excluded with a list of private centres for the homeless likely to host him or her, as envisaged by the competent
Belgian authorities.


http://curia.europa.eu/juris/documents.jsf?language=EN&critereEcli=ECLI:EU:C:2019:956

In the case of a sanction consisting in the reduction of material reception conditions, such as the withdrawal
or reduction of the daily expenses allowance, the Court made clear that it is for the competent authorities
to ensure under all circumstances that such a sanction, having regard to the particular situation of the
applicant as well as all the facts of the case, observes the principle of proportionality and does not undermine
the dignity of the applicant. In that regard, it recalled that Member States may, in the cases referred to in
Article 20(4) of the Reception Directive, provide for measures other than those relating to material reception
conditions, such as holding the applicantin a separate part of the accommodation centre or transferring the
applicant to another accommodation centre. Furthermore, the competent authorities may decide to hold
the applicant in detention, in compliance with the conditions specified by the directive.

Where the applicant is an unaccompanied minor and, therefore, a vulnerable person within the meaning of
the Reception Directive, the national authorities must, when imposing sanctions pursuant to Article 20(4)
thereof, take increased account of the particular situation of the minor and of the principle of proportionality.
Those sanctions must, in the light, inter alia, of Article 24 of the Charter, be determined by taking particular
account of the best interests of the child. Moreover, the Reception Directive does not preclude those authorities
from deciding to entrust the care of such a minor to child protection services or the judicial authorities
responsible therefor.

1.3. Return decisions

Inits judgmentin Arib and Others (C-444/17, EU:C:2019:220), delivered on 19 March 2019, the Grand Chamber
of the Court ruled on the interpretation of Article 2(2)(a) of Directive 2008/115 & (‘the Return Directive’), which
permits Member States, in the two situations covered by that article, to continue to apply simplified national return
procedures at their external borders, without having to follow all the procedural stages prescribed by the directive,
in order to be able to remove more swiftly third-country nationals intercepted in connection with the crossing of
one such border. The Court held that that provision, read in conjunction with Article 32 of Regulation 2016/399, %°
does not apply to the situation of an illegally staying third-country national who has been apprehended in
the immediate vicinity of an internal border of a Member State, even where that Member State has reintroduced
border control at that border, pursuant to Article 25 of that regulation, on account of a serious threat to
public policy or internal security in that Member State.

After finding that Article 2(2)(a) of the Return Directive does not permit Member States to exclude certain
illegally staying third-country nationals from the directive’s scope on the ground of illegal entry across an
internal border, the Court examined whether the reintroduction by a Member State of border control at its
internal borders, pursuant to Article 25 of Regulation 2016/399, is such as to cause the situation of a third-
country national who is staying illegally on the territory of that Member State and has been apprehended
in the vicinity of that internal border to fall within Article 2(2)(a) of the Return Directive.

Inthatregard, the Court noted, first, that as a derogation from the scope of the Return Directive, the exception
set out in the abovementioned provision of that directive must be interpreted strictly. According to its own
terms, which are unambiguous in that respect, that provision concerns the situation of a third-country
national who finds himself or herself at the ‘external border’ of a Member State or in the immediate vicinity
of one such border. There is thus no mention of the fact that that situation may be equated with the situation

89| Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common standards and procedures
in Member States for returning illegally staying third-country nationals (O) 2008 L 348, p. 98).

90| Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a Union Code on the rules governing
the movement of persons across borders (Schengen Borders Code) (O) 2016 L 77, p. 1).
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of a third-country national who finds himself or herself at an internal border at which border control has
been reintroduced pursuant to Article 25 of Regulation 2016/399, or in the immediate vicinity of one such
internal border, even though on the day on which the directive was adopted, Articles 23 and 28 of Regulation
No 562/2006 °' already provided that (i) Member States could exceptionally reintroduce border control at
their internal borders where there was a serious threat to their public policy and internal security, and (ii) in
such a case the relevant provisions of that regulation relating to external borders were to apply mutatis
mutandis.

Secondly, as regards the objective pursued by Article 2(2)(a) of the Return Directive, the Court held that, in
the light of that objective, there is no need to treat differently the situation of an illegally staying third-country
national, apprehended in the immediate vicinity of an internal border, depending on whether or not border
control has been reintroduced at that border, since the mere reintroduction of border control at the internal
borders of a Member State does not mean that an illegally staying third-country national apprehended in
connection with the crossing of that border, or in the immediate vicinity thereof, may be removed more
swiftly or more easily from the territory of the Schengen area by being returned immediately to an external
border than if he or she had been apprehended in connection with a police check for the purposes of
Article 23(a) of Regulation 2016/399, in the same place, without border control having been reintroduced at
those borders.

Thirdly, the Court stated that the need for the scope of Article 2(2)(a) of the Return Directive to be interpreted
restrictively is further supported by an analysis of the context of which that provision forms part and,
specifically, a systematic reading of Regulation 2016/399. Under Article 2 of that regulation, the concepts of
‘internal borders’ and ‘external borders’ are mutually exclusive and Article 32 of that regulation merely
provides that, where border control atinternal borders is reintroduced by a Member State, only the relevant
provisions of the regulation relating to external borders are to apply mutatis mutandis. However, Article 32
of the regulation does not provide that Article 2(2)(a) of the Return Directive is to be applied in such a case.

2. Immigration policy

Inthe judgmentin X (Long-term residents — Stable, regular and sufficient resources) (C-302/18, EU:C:2019:830),
delivered on 3 October 2019, the Court interpreted Directive 2003/109 in so far as it provides that Member
States are to require third-country nationals, in order to obtain long-term resident status, to provide evidence
that they have, for themselves and for dependent family members, stable and regular resources which are
sufficient to provide for their own needs and those of their family members, without recourse to the social
assistance system of the Member State concerned. °2 The Court held that the concept of ‘resources’ does not
concern solely the own resources of the applicant for long-term resident status, but may also cover the resources
made available to that applicant by a third party on condition that, in the light of the individual circumstances of
that applicant, they are stable, regular and sufficient.

The judgment was delivered in the context of proceedings between X, a Cameroonian national, and the
Belgian State concerning the rejection of an application for authorisation to settle and to obtain long-term
resident status. In his application, X relied on his brother’s resources and had submitted a written undertaking
signed by his brother stating that he would ensure that X, as well as his dependent family members, had

91| Regulation (EC) No 562/2006 of the European Parliament and of the Council of 15 March 2006 establishing a Community Code on
the rules governing the movement of persons across borders (Schengen Borders Code) (O] 2006 L 105, p. 1).

92| Article 5(1)(a).
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stable, regular and sufficient means of subsistence. The application was rejected on the ground that X did
not have his own resources and that the mere fact that his costs would be borne by his brother did notimply
that he had a regular and stable income.

After finding that the concept of ‘resources’, referred to in the provision at issue, is an autonomous concept
of EU law, the Court observed that the wording of that provision does not, on its own, make it possible to
determine the nature and origin of the resources in question. Certain language versions of Directive 2003/109
use a term equivalent to the word ‘resources’, whereas other language versions use terms equivalent to the
concept of ‘income’. Thus, the Court gave an interpretation based on both the objective of that directive and
the context of which the provision at issue forms part and concluded, inter alia, that the directive does not,
in principle, allow additional conditions to be laid down relating to the origin of the resources referred to by
that provision.

Next, the Court held that it also follows from the examination of the wording, objective and context of that
provision, in the light of the comparable provisions of Directives 2004/38 3 and 2003/86, 4 that the origin
of the resources referred to in that first provision is not a decisive criterion for the Member State concerned
for the purpose of ascertaining whether they are stable, regular and sufficient. Even though they have a
different scope, the conditions of ‘resources’ referred to in Directive 2003/109 and Directive 2004/38 may
be interpreted in an analogous manner as not precluding the person concerned from relying on resources
from a third party who is a family member. Moreover, it follows from Directive 2003/86 that it is not the origin
of the resources, but the stable and sufficient nature thereof, in view of the individual situation of the person
concerned, that is decisive.

Lastly, the Court added that it is for the competent national authority to analyse whether resources from a
third party or a member of the applicant’s family must be considered to be stable, regular and sufficient. In
thatregard, itis permissible to take into account the legally binding nature of a commitment of cost bearing
by such a third party or a family member, the family relationship between the applicant and the family
member or members prepared to bear his or her costs, as well as the nature and permanence of the resources
of that family member or those family members.

In the judgment in Bevdndorldsi és Menekiiltiigyi Hivatal (Family reunification — Sister of a refugee)
(C-519/18, EU:C:2019:1070), delivered on 12 December 2019, the Court held that a Member State may, in order
to authorise the family reunification of a refugee’s sister, require her to be unable to provide for her own needs on
account of her state of health. However, that inability must be assessed having regard to the particular situation
of refugees and at the end of a case-by-case examination. In addition, such family reunification may be
authorised only if it is ascertained, in the same way, that the material support of the person concerned is
actually provided by the refugee, or that the refugee appears as the most able to provide that support.

In the case in the main proceedings, the sister of an Iranian national, that national having obtained refugee
status in Hungary, had applied for a residence permit for the purposes of family reunification. Although the
refugee’s sister suffered from depression which required regular medical supervision, her application had
been rejected on the ground, in particular, that she had not demonstrated that she was unable to provide
for her own needs on account of her state of health, a prerequisite under Hungarian legislation.

93| Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their
family members to move and reside freely within the territory of the Member States amending Regulation (EEC) No 1612/68 and
repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/
EEC (OJ 2004 L 158, p. 77, and corrigendum O) 2004 L 229, p. 35).

94| Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification (O) 2003 L 251, p. 12).
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Asked whether that legislation was compatible with Directive 2003/86, the Court found, first of all, that as
regards refugees, more favourable conditions are provided for in order to exercise the right to family
reunification. In particular, Member States may choose to confer that right on members of a refugee’s family,
such as siblings, who are not expressly listed in Directive 2003/86 as having to be, or being capable of being,
granted such a right. The Court then emphasised Member States’ significant latitude both to decide to give
effect to that extension of the personal scope of the directive and to determine the family members concerned.

That latitude is, however, limited by the obligation to ensure that the family member concerned is ‘dependent’
on the refugee. In that connection, the Court stated that the meaning to be given to that condition, expressly
laid down by Directive 2003/86, must ensure an independent and uniform interpretation throughout the
European Union. In that respect, regard must be had to the clarification already provided by the Court
regarding a comparable condition in the context of Directive 2004/38, while taking into account the special
nature of the situation of refugees. Thus, a refugee cannot be automatically required to provide, as at the
date of the application for family reunification, material support for his or her family member. That refugee
may indeed have been faced with the physical impossibility of supplying the necessary funds or the fear of
endangering his or her family by contacting them. Consequently, the Court found that in order for a refugee’s
family member to be considered dependent on the refugee, two criteria must be met. First, the family member
must not be in a position to provide for his or her own needs, having regard to that person’s financial and
social conditions, and that must be the case as at the date on which that person seeks to join the refugee.
Secondly, it must be ascertained that the family member’s material support is actually provided by the
refugee, or that, having regard to all the relevant circumstances, such as the degree of relationship of the
family member with the refugee, the nature and solidity of the family member’s other family relationships,
and the age and financial situation of his or her other relatives, the refugee appears as the most able to
provide that material support.

The Court also stated that, having regard to their latitude in the matter, Member States may lay down
additional requirements relating to the nature of the relationship of dependence between the refugee and
the family members concerned. Member States may, in particular, require those family members to be
dependent on the refugee on certain precise grounds, such as their state of health. That possibility is, however,
qualified in two respects. First, such national legislation must observe both the fundamental rights enshrined
in the Charter and the principle of proportionality. Secondly, the competent national authorities are required
to carry out an examination on a case-by-case basis of the application for family reunification and of the
condition that the family member must be dependent on the refugee, taking into account all the relevant
factors. In addition, those authorities must take account of the fact that the extent of needs can vary greatly
depending on the individual, and also of the particular situation of refugees, in particular in the light of the
difficulty in obtaining evidence in their country of origin.



IX. Judicial cooperation in criminal matters:
European arrest warrant

In the field of judicial cooperation in criminal matters, the Court delivered eight noteworthy judgments in
2019 concerning the European arrest warrant, four of which were dealt with under the urgent preliminary
ruling procedure (PPU). Five judgments deal with, in particular, the concept of ‘issuing judicial authority’
within the meaning of Framework Decision 2002/584/JHA °> on the European arrest warrant.

In the joined cases giving rise to the judgment in OG and PI (Public Prosecutor’s Offices in Liibeck and Zwickau)
(C-508/18 and C-82/19 PPU, EU:C:2019:456), delivered on 27 May 2019, the Court, sitting as the Grand Chamber,
held that the concept of ‘issuing judicial authority’, within the meaning of Article 6(1) of the Framework Decision
onthe European arrest warrant, that is, the authority which is competent to issue a European arrest warrant, does
not include public prosecutor’s offices of a Member State which are exposed to the risk of being subject, directly or
indirectly, to directions or instructions in a specific case from the executive, such as a Minister for Justice, in connection
with the adoption of a decision to issue such a warrant. By contrast, in the judgment in PF (Prosecutor General
of Lithuania) (C-509/18, EU:C:2019:457), also delivered on the same day by the Grand Chamber, the Court
held that that concept includes the prosecutor general of a Member State who, whilst institutionally independent
from the judiciary, is responsible for the conduct of criminal prosecutions and whose position, in that Member
State, affords him or her a guarantee of independence from the executive in connection with the issue of a European
arrest warrant.

These various cases concerned the execution, in Ireland, of European arrest warrants issued by public
prosecutor’s offices in Germany for the purposes of the prosecution, respectively, of a Lithuanian national
(OG) and a Romanian national (P/), and a European arrest warrant issued by the Prosecutor General of
Lithuania for the purposes of the prosecution of a Lithuanian national (PF).

In each judgment, the Court first of all stated that the concept of ‘judicial authority’, within the meaning of
Article 6(1) of the Framework Decision on the European arrest warrant, requires an autonomous interpretation
and that that concept is not limited to designating solely the judges or courts of a Member State; it must be
construed as designating, more broadly, the authorities participating in the administration of criminal justice
in that Member State, as distinct from, inter alia, ministries or police services which are part of the executive.
Thus, that concept is capable of including authorities of a Member State which, although not necessarily
judges or courts, participate in the administration of criminal justice in that Member State. In that regard, in
so far as the European arrest warrant facilitates free movement of judicial decisions, prior to judgment, in
relation to the conduct of criminal prosecutions, authorities which, under national law, are competent to
adopt such decisions are capable of falling within the scope of the Framework Decision on the European
arrestwarrant. Therefore, an authority, such as a public prosecutor’s office or a prosecutor, which is competent,
in criminal proceedings, to prosecute a person suspected of having committed a criminal offence so that
that person may be brought before a court, must be regarded as participating in the administration of justice
in the relevant Member State, which the Court considered to be the case of the public prosecutor’s offices
in Germany (OG and P/) and the Prosecutor General of Lithuania (PF).

95| Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant and the surrender procedures between
Member States (O) 2002 L 190, p. 1).
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Next, the Court stated that the European arrest warrant system entails a dual level of protection of procedural
rights and fundamental rights which must be enjoyed by the requested person. In addition to the judicial
protection provided at the first level, at which a national decision, such as a national arrest warrant, is adopted,
there is the protection that must be afforded at the second level, at which a European arrest warrant is
issued. As regards a measure, such as the issue of a European arrest warrant, which is capable of impinging
on theright to liberty of the person concerned, enshrined in Article 6 of the Charter, that protection means
that a decision meeting the requirements inherent in effective judicial protection should be adopted, at least,
at one of the two levels of that protection.

Therefore, where the law of the issuing Member State confers the competence to issue a European arrest
warrant on an authority which, whilst participating in the administration of justice in that Member State, is
not a judge or a court, the national judicial decision, such as a national arrest warrant, on which the European
arrest warrant is based, must, itself, meet those requirements. The Court considered that such a solution
allows the executing judicial authority to be satisfied that the decision to issue a European arrest warrant
for the purpose of criminal prosecution is based on a national procedure that is subject to review by a court
and that the person in respect of whom the national arrest warrant was issued has had the benefit of all
safeguards appropriate to the adoption of that type of decision.

As far as the second level of protection is concerned, the judicial authority competent to issue a European
arrest warrant by virtue of domestic law must review, in particular, observance of the conditions necessary
for the issue of the European arrest warrant and examine whether, in the light of the particular circumstances
of each case, it is proportionate to issue that warrant. In addition, the issuing judicial authority must bein a
position to give assurances to the executing judicial authority that, as regards the guarantees provided by
the legal order of the issuing Member State, it acts independently in the carrying out of those of its responsibilities
which are inherent in the issue of a European arrest warrant. Specifically, that independence requires there
to be statutory rules and an institutional framework capable of guaranteeing that that authority is not
exposed, when adopting a decision to issue such an arrest warrant, to any risk of being subject, inter alia, to
aninstruction in a specific case from the executive. Lastly, where the law of the issuing Member State confers
the competence to issue a European arrest warrant on an authority which, whilst participating in the
administration of justice in that Member State, is not itself a court, the decision to issue such an arrest warrant
and, inter alia, the proportionality of such a decision must be capable of being the subject of court proceedings
in the Member State, which meet in full the requirements inherent in effective judicial protection.

In the judgments in Parquet général du Grand-Duché de Luxembourg and Openbaar Ministerie (Public
Prosecutors of Lyon and Tours) (C-566/19 PPU and C-626/19 PPU, EU:C:2019:1077), Openbaar Ministerie
(Swedish Public Prosecutor’s Office) (C-625/19 PPU, EU:C:2019:1078) and Openbaar Ministerie (Public
Prosecutor of Brussels) (C-627/19 PPU, EU:C:2019:1079), delivered on 12 December 2019 under the urgent
preliminary ruling procedure, the Court supplemented its recent case-law °6 on the Framework Decision on the
European Arrest warrant, providing guidance on the requirement that the ‘issuing judicial authority’ for a European
arrest warrant be independent and the requirement that persons subject to such a warrant be afforded effective
judicial protection.

96| See,inparticular, the judgments of the Court of 27 May 2019, 0G and PI (Public Prosecutor’s Offices in Liibeck and Zwickau) (C-508/18
and C-82/19 PPU, EU:C:2019:456); of 27 May 2019, PF (Prosecutor General of Lithuania) (C-509/18, EU:C:2019:457); and of 9 October
2019, NJ (Public Prosecutor’s Office in Vienna) (C-489/19 PPU, EU:C:2019:849).
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In the main proceedings, European arrest warrants had been issued by public prosecutor’s offices in France
(C-566/19 PPU and C-626/19 PPU), Sweden (C-625/19 PPU) and Belgium (C-627/19 PPU) for the purpose, in
the first three cases, of criminal prosecution and, in the fourth case, of enforcing of a sentence. Atissue was
the execution of those European arrest warrants, which was dependent, among other things, on the
classification of the different public prosecutor’s offices as ‘issuing judicial authorities’.

First of all, the Court considered whether the status of the French Public Prosecutor’s Office afforded it a
sufficient guarantee of independence to issue European arrest warrants and ruled that that was the case.

It pointed out that, according to the information submitted to it, public prosecutors at the French Public
Prosecutor’s Office have the power independently to assess, particularly in relation to the executive, whether
the issue of a European arrest warrant is necessary and proportionate, and exercise that power objectively,
taking into account all of the inculpatory and exculpatory evidence. Their independence is not called into
question by the fact that they are responsible for criminal prosecutions, or by the fact that the Minister for
Justice may issue them with general criminal justice policy instructions, or by the fact that they are under
the direction and control of their hierarchical superiors, themselves part of the Public Prosecutor’s Office,
and thus obliged to comply with the instructions of those hierarchical superiors.

Secondly, the Court clarified the requirement laid down in recent case-law that the decision to issue a European
arrestwarrant must, when itis taken by an authority which is not a court but participates in the administration
of justice, be capable of being the subject of court proceedings in the issuing Member State which meet the
requirements of effective judicial protection.

In the first place, the Court made clear that the existence of such court proceedings is not a condition for
classification of the authority as an ‘issuing judicial authority’ within the meaning of the Framework Decision
on the European arrest warrant.

In the second place, the Court stated that it is for Member States to ensure that their legal orders effectively
safeguard the requisite level of judicial protection by means of the procedural rules that they implement and
which may vary from one system to another. Introducing a separate right of appeal against the decision to
issue a European arrest warrant is just one possibility. Thus, the Court held that the requirements inherent
in effective judicial protection, which must be afforded to a person subject to a European arrest warrant
issued by an authority other than a court for the purposes of criminal prosecution, are satisfied where the
conditions for the issue of that warrant, and in particular its proportionality, are subject to judicial review in
the issuing Member State.

In that case, the French and Swedish systems satisfy those requirements, since national procedural rules
allow for the proportionality of the decision of the Public Prosecutor’s Office to issue a European arrest
warrant to be judicially reviewed before, or practically at the same time as, that decision is adopted, and also
subsequently. In particular, such a proportionality assessment is also made in advance by the court adopting
the national decision that may subsequently constitute the basis of the European arrest warrant.

Where a European arrest warrant has been issued by a public prosecutor’s office not for the purposes of
criminal prosecution, but for the purposes of executing a custodial sentence imposed by a final judgment,
the Court found that the requirements of effective judicial protection also do not mean that there must be
provision for a separate appeal against the public prosecutor’s decision. Therefore, the fact that the Belgian
system does not provide for such an appeal does not mean that it does not satisfy those requirements. In
that regard, the Court stated that where a European arrest warrant is issued with a view to executing a
sentence, the judicial review is carried out by the enforceable judgment on which that arrest warrant is based.
The executing judicial authority can presume that the decision to issue such an arrest warrant resulted from
judicial proceedings in which the requested person had the benefit of safeguards in respect of the protection



of his or her fundamental rights. Furthermore, the proportionality of that arrest warrant also follows from
the sentence imposed, since the Framework Decision on the European arrest warrant provides that that
sentence must be a custodial sentence or a detention order of at least four months.

On 24 June 2019, in the judgment in Poptawski (C-573/17, EU:C:2019:530), the Court, sitting as the Grand
Chamber, examined whether the judicial authority executing a European arrest warrant must, in accordance with
the principle of primacy of EU law, disapply national provisions which are incompatible with a framework decision.
It also provided guidance on the legal effects of a declaration made by a Member State pursuant to Article 28(2)
of Framework Decision 2008/909 °7 after the adoption of that framework decision. Under that provision, a Member
State ‘may, on the adoption of [that] Framework Decision, make a declaration indicating that, in cases where
the final judgment [to be enforced] has been issued before the date it specifies, it will as an issuing and an
executing State, continue to apply the existing legal instruments on the transfer of sentenced persons
applicable before 5 December 2011".

The main proceedings concerned the execution, in the Netherlands, of a European arrest warrant issued in
October 2013 by a Polish court against a Polish national residing in the Netherlands for the purpose of
enforcing a custodial sentence in Poland. In October 2015, in the context of the execution of that European
arrest warrant, a first request for a preliminary ruling was made by the referring court, to which the Court
replied by judgment of 29 June 2017, Poptawski. °¢ In that judgment, the Court held, inter alia, that Article 4(6)
of the Framework Decision on the European arrest warrant, which lays down a ground for optional non-
execution of a European arrest warrant, must be interpreted as precluding legislation of a Member State
implementing that provision which, in a situation where the surrender of a foreign national in possession of
a residence permit of indefinite duration in the territory of that Member State is sought by another Member
State in order to enforce a custodial sentence imposed on that national by a decision which has become final,
(i) does not authorise such a surrender, and (ii) merely lays down the obligation for the judicial authorities
of the first Member State to inform the judicial authorities of the second Member State that they are willing
to take over the enforcement of that judgment, where, on the date of the refusal to surrender, the enforcement
has not in fact been taken over and where, furthermore, in the event that taking over that enforcement
subsequently proves to be impossible, such a refusal may not be challenged.

In the second Poptawski judgment, the Court first of all held, referring inter alia to the wording of Article 28(2)
of Framework Decision 2008/909 and to its general scheme, that a declaration made pursuant to that provision
by a Member State after the adoption of that framework decision is not capable of producing legal effects.

Next, it recalled the scope of the obligation that the principle of primacy of EU law places on a national court
in a situation in which a provision of its national law contravenes provisions of EU law that, like the Framework
Decision on the European arrest warrant and Framework Decision 2008/909, do not have direct effect. In
such a situation, that court is not required, solely on the basis of EU law, to disapply the provision of its
national law which is contrary to the provision of EU law concerned.

However, the Court also observed that although framework decisions cannot have direct effect, their binding
character nevertheless places on national authorities an obligation to interpret national law in conformity
with EU law as from the date of expiry of the period for their transposition, provided that that interpretation
is not contra legem and complies with the general principles of law, in particular, the principles of legal certainty
and non-retroactivity. With regard to the obligation to interpret Netherlands law in conformity with the

97| Council Framework Decision 2008/909/JHA of 27 November 2008 on the application of the principle of mutual recognition to judgments
in criminal matters imposing custodial sentences or measures involving deprivation of liberty for the purpose of their enforcement
in the European Union (O] 2008 L 327, p. 27).

98| Judgment of the Court of 29 June 2017, Poptawski (C-579/15, EU:C:2017:503).


http://curia.europa.eu/juris/documents.jsf?language=EN&critereEcli=ECLI:EU:C:2019:530
http://curia.europa.eu/juris/documents.jsf?language=EN&critereEcli=ECLI:EU:C:2017:503

Framework Decision on the European arrest warrant, the Court observed that in its previous judgment of
29 June 2017, Poptawski, it had found that the national court’s obligation to ensure the full effectiveness of
that framework decision brought with it the obligation for the Kingdom of the Netherlands to execute the
European arrest warrant at issue or, in the event of a refusal, the obligation to ensure that the sentence
pronounced in Poland against Mr Poptawski was actually executed in the Netherlands.

In the second place, the Court also set out the correct interpretation of Article 4(6) of the Framework Decision
on the European arrest warrant. In that respect, it observed that, in relation to, first, the obligation imposed
by that provision on the executing Member State to ensure, in the event of a refusal to execute the European
arrest warrant, that the custodial sentence against the requested person is actually enforced, that obligation
presupposes an actual undertaking on the part of that Member State to execute the sentence. Thus, the
mere fact that that Member State declares itself ‘willing’ to have that sentence enforced cannot be regarded
asjustifying such a refusal. Consequently, any refusal to execute a European arrest warrant must be preceded
by the executing judicial authority’s examination of whether it is actually possible to enforce the sentence
in accordance with its domestic law. In those circumstances, it falls to the referring court to assess, in that
case, whether Netherlands law may be interpreted, without resorting to an interpretation contra legem,
meaning that the Framework Decision on the European arrest warrant may be treated as a formal legal basis
for the purposes of applying the national provision at issue. In that regard, the Court made it clear that the
referring court cannot, in the main proceedings, validly claim that it is impossible for it to interpret that
provision of national law in a manner that is compatible with EU law, for the sole reason that that national
provision has been interpreted, by a minister called on to intervene where surrender is refused, in a way
that is not compatible with that law. As a consequence, although the referring court concluded that the
Framework Decision on the European arrest warrant, in accordance with the methods of construction
recognised by Netherlands law, may be treated as a convention for the purposes of the application of the
national provision concerned, itis required to apply that provision, as interpreted, to the dispute in the main
proceedings, without having regard to the fact that the Minister is opposed to that interpretation.

Secondly, with regard to the margin of discretion laid down in Article 4(6) of the Framework Decision on the
European arrest warrant and enjoyed by the executing judicial authority in the implementation of the ground
for optional non-execution of a European arrest warrant provided for in that provision, the Court recalled
that that authority must be able to take into consideration the objective pursued by that ground for optional
non-execution, which means enabling the executing judicial authority to give particular weight to the possibility
of increasing the requested person’s chances of reintegrating into society when the sentence imposed on
that person expires. Thus, the option conferred on the executing judicial authority to refuse, on the basis of
that provision, to surrender the requested person may be exercised only if that authority — having ascertained
that (i) that the person is staying in or is a national or a resident of the executing Member State and (ii) the
custodial sentence passed in the issuing Member State against that person can actually be enforced in the
executing Member State — considers that there is a legitimate interest which would justify the sentence
imposed in the issuing Member State being enforced in the executing Member State. Therefore, it falls
primarily to the referring court to interpret its national law, to the greatest extent possible, in conformity
with EU law, which enables it to ensure an outcome that is compatible with the objective pursued by the
Framework Decision on the European arrest warrant. If that proves to be impossible, that court should at
the very least interpret its national law in a way that makes it possible for it to reach a solution which is not
contrary to the objective of that framework decision and which therefore makes it possible to avoid
Mr Poptawski’'s impunity. That would be the case if the court were to interpret that law as meaning that the
refusal to execute the European arrest warrant issued against Mr Poptawski is subject to the guarantee that
the custodial sentence which he received in Poland will actually be enforced in the Netherlands, even if that
refusal occurs automatically.



In the judgment in Dorobantu (C-128/18, EU:C:2019:857), delivered on 15 October 2019, the Court, sitting as
the Grand Chamber, interpreted, in the light of the prohibition of torture and inhuman or degrading treatment
or punishment referred to in Article 4 of the Charter, the provision of the Framework Decision on the European
arrest warrant °° according to which that instrument is not to have the effect of modifying the obligation to respect
fundamental rights and fundamental legal principles as enshrined in Article 6 TEU.

The dispute in the main proceedings concerned the execution, in Germany, of a European arrest warrant
issued by a Romanian court in respect of a Romanian national. A German court, as the authority executing
that European arrest warrant, queried the criteria to be applied when assessing whether the conditions of
detention to which that individual would be exposed in the event of his being surrendered to the Romanian
authorities complied with the requirements arising under Article 4 of the Charter. This case enabled the
Court to clarify the case-law resulting, in particular, from its judgments in Aranyosi and Calddraru °° and
Generalstaatsanwaltschaft (Conditions of detention in Hungary). 1°1

In the first place, the Court adjudicated on the extent and scope of the review by the executing judicial
authority of detention conditions in the issuing Member State. In thatregard, it ruled that when that authority
has objective, reliable, specific and properly updated information showing there to be systemic or generalised
flaws in the conditions of detention in the prisons of the issuing Member State, it must, for the purpose of
assessing whether there are substantial grounds for believing that, following the surrender to the issuing
Member State of the person subject to a European arrest warrant, that person will run a real risk of being
subjected to inhuman or degrading treatment, take account of all the relevant physical aspects of the
conditions of detention in the prison in which it is actually intended that that person will be detained. In view
of the fact that the prohibition of inhuman or degrading treatment is absolute, that review is not limited to
obvious inadequacies.

Furthermore, in the light, on the one hand, of the specific and precise nature of such a review and, on the
other, of the time limits set by the framework decision, the executing judicial authority cannot make an
assessment of conditions of detention in all the prisons in the issuing Member State in which the individual
concerned might be detained. For the purpose of reviewing the conditions of detention in the prison in which
itis actually intended that that individual will be detained, the executing judicial authority must request from
theissuing judicial authority the information it deems necessary and must rely, in principle, on the assurances
given by the latter, in the absence of any specific indications that the detention conditions are in breach of
Article 4 of the Charter.

The physical aspects which the executing judicial authority must assess include the personal space available
per detaineein a cell in that prison, sanitary conditions and the extent of the detainee’s freedom of movement
within the prison.

Inthe second place, as regards, in particular, the personal space available per detainee, the Court noted that
the executing judicial authority must, in the absence, currently, of minimum standards in that respect under
EU law, take account of the minimum requirements under Article 3 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms (ECHR), 92 in so far as the right contained in that
provision corresponds to the right guaranteed by Article 4 of the Charter. Referring to the case-law of the

99| Article 1(3) of the Framework Decision on the European arrest warrant.
100| Judgment of the Court of 5 April 2016, Aranyosi and Calddraru (C-404/15 and C-659/15 PPU, EU:C:2016:198).
101| Judgmentofthe Courtof 25 July 2018, Generalstaatsanwaltschaft (Conditions of detention in Hungary) (C-220/18 PPU, EU:C:2018:589).
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European Court of Human Rights, the Court considered, in particular, that a strong presumption of a violation
of Article 3 of the ECHR arises when the personal space available to a detainee falls below 3 m?2 in multi-
occupancy cell, a presumption which can normally be rebutted only if the reductions in that personal space
are short, occasional and minor, if they are accompanied by freedom of movement outside the cell and out-
of-cell activities, and if the general conditions of detention at the facility concerned are appropriate. The
Court also stated that in calculating the available space, the area occupied by sanitary facilities should not
be taken into account, but space occupied by furniture should, although detainees must still have the
possibility of moving around normally within the cell.

In the third place, the Court held that the existence of monitoring measures including subsequent judicial
review of detention conditions in the issuing Member State may be taken into account by the executing
judicial authorities when they make an overall assessment of the conditions in which it is intended that a
person whois the subject of a European arrest warrant will be held. However, the executing judicial authority
cannot rule out the existence of a real risk of inhuman or degrading treatment merely because the person
concerned has, in the issuing Member State, a legal remedy enabling him or her to challenge the conditions
of his or her detention or because there are legislative or structural measures that are intended to reinforce
the monitoring of detention conditions.

Lastly, in the fourth place, the Court ruled that a finding, by the executing judicial authority, that there are
substantial grounds for believing that, following the surrender of the person concerned to the issuing Member
State, that person will run such a risk, because of the conditions of detention prevailing in the prison in which
itis actually intended that that person will be detained, cannot be weighed, for the purposes of deciding on
that surrender, against considerations relating to the efficacy of judicial cooperation in criminal matters and
to the principles of mutual trust and recognition. The fact that the prohibition of inhuman or degrading
treatment is absolute precludes the fundamental right not to be subjected to such treatment from being in
any way limited by such considerations. Thus, the need to guarantee that the person concerned will not be
subjected to any inhuman or degrading treatment justifies, exceptionally, a limitation of the principles of
mutual trust and recognition.



X. Transport

Two judgments are worthy of mention under this heading. The first concerns the interpretation of the concept
of ‘extraordinary circumstance’ within the meaning of Regulation No 261/2004 on compensation and assistance
to passengers in the event of denied boarding and of cancellation or long delay of flights. The second deals
with the interpretation of the concept of ‘transport contract’ within the meaning of Regulation No 1371/2007
on rail passengers’ rights and obligations.

In the judgment in Germanwings (C-501/17, EU:C:2019:288), delivered on 4 April 2019, the Court interpreted
the concept of ‘extraordinary circumstance’ within the meaning of Regulation No 261/2004 %3 and found that
damage to an aircraft tyre by a screw lying on the runway is one such circumstance. Where a delay in arrival
of a flight of three hours or more is caused by that circumstance, an air carrier is nevertheless required to
pay compensation to passengers if it has not deployed all the resources at its disposal to limit the long delay.

The main proceedings concerned a dispute between a passenger and the air carrier Germanwings over the
latter's refusal to compensate that passenger for a long delay to his flight. The air carrier had refused to pay
compensation on the ground that the delay to the flight was due to damage to an aircraft tyre caused by a
screw lying on the runway, a circumstance that it claimed should be classified as ‘extraordinary’ %4 within
the meaning of Regulation 261/2004, thus releasing it from its compensation obligation under that regulation. 19

The regional court before which proceedings were brought sought to ascertain whether the damage atissue
amounts to an ‘extraordinary circumstance’ within the meaning of Regulation No 261/2004.

First of all, the Court stated that the air carrier is not required to pay passengers compensation if it can prove
that the cancellation of the flight or its delay in arrival of three hours or more is caused by ‘extraordinary
circumstances’ that could not have been avoided even if all reasonable measures had been taken and, where
such circumstances do arise, that it adopted measures appropriate to the situation, deploying all its resources
in terms of staff or equipment and the financial means at its disposal in order to avoid that situation from
resulting in the cancellation or long delay of the flight in question, without the air carrier being required to
make intolerable sacrifices in the light of the capacities of its undertaking at the relevant time.

Thus, the Court recalled that events may be classified as ‘extraordinary circumstances’, within the meaning
of Regulation No 261/2004, if, by their nature or origin, they are not inherent in the normal exercise of the
activity of the air carrier concerned and are outside that carrier’s actual control.

The Court found that even though air carriers are regularly faced with damage to the tyres of their aircraft,
the malfunctioning of a tyre that is the sole result of impact with a foreign object lying on the airport runway
cannot be regarded as inherent, by its nature or origin, in the normal exercise of the activity of the air carrier
concerned. In addition, that circumstance is outside the carrier’s actual control and, consequently, must be
classified as an ‘extraordinary circumstance’ within the meaning of Regulation No 261/2004.

103| Regulation (EC) No 261/2004 of the European Parliament and of the Council of 11 February 2004 establishing common rules on
compensation and assistance to passengersin the event of denied boarding and of cancellation or long delay of flights, and repealing
Regulation (EEC) No 295/91 (O) 2004 L 46, p. 1).

104| Article 5(3) of Regulation No 261/2004.
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However, in order to be released from its compensation obligation under Regulation No 261/2004, it is for
the air carrier to prove that it deployed all the resources at its disposal in order to avoid the changing of the
tyre damaged by a foreign object lying on the airport runway from leading to a long delay to the flight in
question, which is for the referring court to ascertain. In that regard, specifically in respect of damage to
tyres, the Court noted that air carriers are able to have at their disposal, in the airports from which they
operate, contracts for changing tyres under which they are afforded priority treatment.

In the judgment in Kanyeba and Others (C-349/18 to C-351/18, EU:C:2019:936), delivered on 7 November 2019,
the Court considered, first, the interpretation of the concept of ‘transport contract’, within the meaning of Article 3(8)
of Regulation No 1371/2007 on rail passengers’rights and obligations %6 and, secondly, the powers of the national
courtwhere it establishes that a contractual term is unfair, within the meaning of Directive 93/13 on unfair terms. 97

This judgment arose out of three disputes between the Belgian national railway company — Société nationale
des chemins de fer belges (SNCB) — and three passengers concerning additional surcharges claimed from
the latter for having travelled by train without a transport ticket. Following those passengers’ refusal to
regularise their situation by paying eitherimmediately the price of the journey, plus surcharges, or, subsequently,
a fixed amount, the SNCB sued them and sought an order that they pay it the sums due as a result of those
breaches of its conditions of carriage. The SNCB claimed that the relationship between it and those passengers
was not contractual, but administrative, given that they did not buy a ticket. Ruling on those disputes, the
referring court asked the Court, first, about the nature of the legal relationship between a transport company
and a passenger using the services of that company without a ticket and, secondly, whether the surcharges
claimed by the SNCB could be overridden by the protection afforded by the regulation on unfair terms to
such passengers.

As a first step, the Court clarified the concept of ‘transport contract’ within the meaning of Article 3(8) of
Regulation No 1371/2007. Thus, it first of all noted, in the light of the wording of that provision, that such a
contract essentially imposes the obligation for the rail undertaking to provide to the passenger one or more
transport services and the obligation for the passenger to pay the price, unless the service is provided free
of charge. It follows that, on the one hand, by allowing free access to its train and, on the other hand, by
boarding that train with an intention to travel, both the rail undertaking and the passenger demonstrate
their agreement to enter into a contractual relationship, so that the conditions necessary for establishing
the existence of a transport contract are, in principle, satisfied. Next, the Court examined the context of that
provision and found that, in the light of that wording and context, the concept of ‘transport contract’ is
independent from the possession, by the passenger, of a ticket and, consequently, it covers a situation in
which a passenger boards a freely accessible train for the purposes of travel without having obtained a ticket.
Finally, the Court noted that it would be contrary to the objective of protecting rail passengers, pursued by
Regulation No 1371/2007, to consider that such a passenger can, on the sole ground that the passenger does
not have a ticket when boarding a train, be regarded as not being a party to a contractual relationship with
the rail undertaking which grants free access to its trains, given that, in such a situation, that passenger could,
in circumstances beyond his or her control, be deprived of the rights that that regulation attaches to the
conclusion of a transport contract. Moreover, the Court added thatin the absence of provisions in that regard
in Regulation No 1371/2007, that interpretation of the concept of ‘transport contract’, within the meaning of

106| Regulation (EC) No 1371/2007 of the European Parliament and of the Council of 23 October 2007 on rail passengers’ rights and
obligations (0) 2007 L 315, p. 14).

107| Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts (OJ 1993 L 95, p. 29).
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Article 3(8) of that regulation, is without prejudice to the validity of that contract or the consequences which
could result from the non-performance, by one of the parties, of its contractual obligations, which remain
governed by the applicable national law.

As a second step, the Court, at the outset, noted that, in accordance with Article 1(2) of Directive 93/13,
contractual terms which reflect, in particular, mandatory statutory or regulatory provisions are not subject
to the provisions of that directive and that it is for the national court to verify whether the term at issue is
covered by that exclusion from the scope of that directive. Relying, however, on the assumption that that
term is covered by that scope, the Court examined the powers of the national court ' where the latter has
established that a contractual term is unfair, within the meaning of Directive 93/13. Therefore, as regards a
penalty clause provided for in a contract concluded between a seller or supplier and a consumer, the Court
held, first, that Article 6(1) of that directive precludes a national court which establishes that a penalty clause
in a contract concluded between a seller or supplier and a consumer is unfair from moderating the amount
of the penalty imposed on the consumer. Secondly, the Court ruled that that provision also precludes a
national court from replacing that term, in accordance with the principles of its contract law, with a supplementary
provision of national law, except where the contract at issue cannot continue in existence in the event that
the unfair term is removed and where the cancellation of the contract in its entirety exposes consumers to
particularly unfavourable consequences.

It should also be mentioned under this heading that, in its judgment in Austria v Germany (C-591/17), the
Court ruled on the introduction by the Federal Republic of Germany of a charge for the use of motorways
and an exemption only for vehicles registered in Germany. That judgment is presented in Section VII.1 ‘Free
movement of goods".

XI. Competition

1. Article 101 TFEU

Inthe judgmentin Skanska Industrial Solutions and Others (C-724/17, EU:C:2019:204), delivered on 14 March
2019, the Court ruled on a request for a preliminary ruling concerning the provisions of the Treaty relating
to cartels and held that, in a case in which all the shares in the companies that participated in a cartel have
been acquired by other companies, which have dissolved the former companies and continued their commercial
activities, the acquiring companies may be held liable for the damage caused by the cartel in question.

Inthat case, a cartel operated in Finland between 1994 and 2002. That cartel agreed on dividing up contracts,
prices and tendering for contracts, covered the whole of that Member State and was also liable to affect
trade between Member States. Between 2000 and 2003, the defendant companies acquired all the shares
in several cartel participants, which they then wound up following voluntary liquidation procedures. By
judgment of 29 September 2009, the Finnish Supreme Administrative Court imposed fines on the cartel
participants for infringement of the Finnish legislation on restrictions of competition and of the provisions
of the Treaty relating to cartels. On the basis of that judgment, the Finnish city of Vantaa sought damages

108| Which result from Article 6(1) of Directive 93/13.
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from the acquiring companies for the damage caused by the cartel. However, it was denied those damages
on the ground that the rules on civil liability in Finnish law provide that only the legal entity that caused the
damage is liable.

By its first and second questions, the referring court asked, in essence, whether the provisions of the Treaty
relating to cartels must be interpreted as meaning that, in a case such as that atissue in the main proceedings,
the acquiring companies may be held liable for the damage caused by that cartel.

The Court held that the determination of the entity which is required to provide compensation for damage
caused by a cartel is directly governed by EU law. Since the liability for damage caused by infringements of
EU competition rules is personal in nature, the undertaking which infringes those rules must answer for the
damage caused by the infringement. The entities which are required to compensate for the damage caused
by a cartel or practice prohibited by Article 101 TFEU are the undertakings, within the meaning of that
provision, which have participated in that cartel or practice.

The concept of an ‘undertaking’, within the meaning of Article 101 TFEU, covers any entity engaged in an
economic activity, irrespective of its legal status and the way in which it is financed, and designates an
economic unit even if in law that unit consists of several persons, natural or legal.

Therefore, when an entity that has infringed EU competition rules is subject to a legal or organisational
change, that change does not necessarily create a new undertaking free of liability for the conduct of its
predecessor that infringed those rules, when, from an economic point of view, the two are identical. If the
undertakings responsible for damage caused by such an infringement could escape liability by simply changing
their identity through restructurings, sales or other legal or organisational changes, the objective pursued
by that system and the effectiveness of those rules would be jeopardised.

Inthat case, itappears that there is economic continuity between the acquiring companies, on the one hand,
and the companies which participated in the cartel in question, on the other. The acquiring companies have
therefore assumed the liability of those latter companies for the damage caused by the cartel in question.

Inthe preliminary ruling in Otis Gesellschaft and Others (C-435/18, EU:C:2019:1069), delivered on 12 December
2019, the Court also provided important clarification concerning the link between provisions of EU law and those
of national law governing actions for compensation for loss caused by a cartel by holding that Article 101 TFEU
must be interpreted as meaning that a public body which has granted promotional loans to purchasers of products
covered by a cartel may request compensation for loss caused by the cartel.

The case pending before the Austrian Supreme Court followed an action for compensation brought inter
alia by the Province of Upper Austria (‘the applicant’) against five companies active on the market for the
installation and maintenance of lifts and escalators, whose participation in anticompetitive conduct in the
context of a cartel had already been established. The applicant had not suffered loss as a purchaser of the
products covered by the cartel. By contrast, increased construction costs caused by the cartel led it to grant
subsidies, in the form of promotional loans for the purpose of financing construction projects affected by
the cartel, in a higher amount than would have been the case in the absence of that cartel, depriving the
applicant of the possibility to use that difference more profitably. According to the Supreme Court, the
principles governing, under national law, compensation for purely material losses restrict compensation to
losses which the rule infringed was intended to prevent, which is likely to exclude compensation for losses
suffered by persons who do not operate as suppliers or customers on the market affected by the cartel.

Asked by the Supreme Court about the compatibility of such a restriction with Article 101 TFEU, the Court,
first of all, noted that Article 101(1) TFEU produces direct effects in relations between individuals and confers
the right to request compensation in particular on any person who has suffered loss caused by a contract
or conduct which is liable to restrict or distort competition, where there exists a causal connection between
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the loss and the infringement of the competition rules. Moreover, the Court also stated that the national
rules relating to procedures for exercising that right to compensation must not undermine the effective
application of Article 101 TFEU.

The Court considered that effective protection against the negative consequences of an infringement of EU
competition rules would be seriously undermined if the right to compensation for losses caused by a cartel
was from the outset restricted to suppliers and customers on the market affected by the cartel. In the case
in the main proceedings, the restriction provided for by national law relating to compensable loss results
precisely in excluding compensation for the loss alleged by the applicant, since itis not a supplier or customer
on the market affected by the cartel. In that regard, the Court pointed out that subject to the possibility of
the participants to a cartel not being held liable to compensate all the losses they could have caused, it is
not necessary that the loss suffered by the person affected present a specific connection with the objective
of protection pursued by Article 101 TFEU.

According to the Court, Article 101 TFEU therefore implies that any person who does not operate as a supplier
or as a customer on the market affected by a cartel, but who has granted subsidies, in the form of promotional
loans, to purchasers of products offered on that market, may request compensation for loss it has suffered
as a result of the fact that, since the amount of those subsidies was higher than it would have been in the
absence of that cartel, it was unable to use that difference more profitably. Finally, the Court pointed out
thatitis for the national court to determine whether the applicant had the possibility to make more profitable
investments and whether the applicant had established the existence of a causal connection between that
loss and the cartel at issue.

2. Article 102 TFEU

In the area of abuse of a dominant position, one judgment concerning the rules governing actions for damages
for infringements of competition law is worthy of note.

In the judgmentin Cogeco Communications (C-637/17, EU:C:2019:263), delivered on 28 March 2019, the Court
ruled on a request for a preliminary ruling concerning Directive 2014/104 '°° on certain rules governing actions
for damages under national law for infringements of the competition law provisions of the Member States and of
the European Union, Article 102 TFEU and the principles equivalence and effectiveness.

The dispute in the main proceedings concerned an action for compensation for the harm that Cogeco
Communications Inc. allegedly suffered as a result of anticompetitive practices by the company Sport TV
Portugal SA. The action was brought on 27 February 2015 following a decision of the competition authority
by which Sport TV Portugal was ordered to pay a fine for abusing its dominant position on the premium
sports TV channels market between 2006 and 2011.

The Portuguese law on non-contractual liability applicable to the dispute in the main proceedings provides,
however, for a limitation period of three years which, according to Sport TV Portugal, began to run as soon
as Cogeco Communications had available to it all the necessary information to assess whether or not it had
a right to compensation, in which case the action in that case would be time-barred. Although Directive
2014/104 contains, inter alia, provisions on limitation in the context of actions for damages on account of an

109| Directive 2014/104/EU of the European Parliament and of the Council of 26 November 2014 on certain rules governing actions for
damages under national law for infringements of the competition law provisions of the Member States and of the European Union
(0) 2014 L 349, p. 1).
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infringement of competition law, it had not yet been transposed into the Portuguese legal order when the
action was brought. The outcome of the dispute thus depending on the applicability of Directive 2014/104,
the referring court formulated a request for a preliminary ruling in that regard.

As regards the application ratione temporis of Directive 2014/104, the Court held that where Member States
have decided that the provisions of their domestic legal system transposing the procedural provisions of
that directive are not applicable to actions for damages brought before the date of entry into force of those
national provisions, actions brought after 26 December 2014 but before the date of expiry of the period
prescribed for the transposition of that directive remain governed solely by the national procedural rules
that were already in force before the transposition of the directive. The same applies a fortiori to the national
provisions adopted by Member States pursuant to Article 21 of Directive 2014/104 in order to comply with
the substantive provisions thereof, in so far as, as is apparent from the wording of Article 22(1) of that directive,
such national provisions must not apply retroactively. In those circumstances, the Court held that Directive
2014/104 must be interpreted as not applying to the dispute in the main proceedings.

Thus, inthe absence of EU rules governing actions for damages on account of an infringement of competition
law, it is for the domestic legal system of each Member State to lay down the detailed rules governing the
exercise of the right to claim compensation for the harm resulting from an abuse of a dominant position,
including those on limitation periods, provided that the principles of equivalence and effectiveness are
observed. Those rules must not jeopardise the effective application of Article 102 TFEU.

In that regard, account must be taken of the specificities of competition law cases and in particular of the
fact that the bringing of actions for damages on account of infringements of EU competition law requires, in
principle, a complex factual and economic analysis.

Applying the principle of effectiveness, the Court held that if the limitation period, which starts to run before
the completion of the proceedings following which a final decision is made by the national competition
authority or by a review court, is too short in relation to the duration of those proceedings and cannot be
suspended or interrupted during such proceedings, it is not inconceivable that that limitation period may
expire even before those proceedings are completed. Thus, such a limitation period may render the exercise
of the right to bring actions for compensation based on a final decision finding an infringement of EU
competition rules practically impossible or excessively difficult. Therefore, the Court held that Article 102
TFEU and the principle of effectiveness must be interpreted as precluding national legislation which, first,
provides that the limitation period in respect of actions for damages is three years and starts to run from
the date on which the injured party became aware of its right to compensation, even if unaware of the identity
of the person liable and, secondly, does not include any possibility of suspending or interrupting that period
during proceedings before the national competition authority.

Reference should also be made to one other judgment, delivered in Powszechny Zaktad Ubezpieczen na
Zycie (C-617/17), concerning the interpretation of the principle ne bis in idem in proceedings brought, under
national law and EU law, for infringement of competition law. That judgment is presented in Section 1.2
‘Principle ne bis in idem'.



3. State aid

Three judgments merit particular attention in the field of State aid. The first concerns measures adopted by
Germany to support producers of electricity from renewable energy sources, the second deals with regional
investment aid for large projects, and the third relates to measures adopted by the State in response to the
financial difficulties of a public railway undertaking.

In the judgmentin Germany v Commission (C-405/16 P, EU:C:2019:268), delivered on 28 March 2019, the Court
of Justice, on the one hand, upheld Germany's appeal against the judgment of the General Court of 10 May
2016, Germany v Commission (T-47/15, EU:T:2016:281), in which the General Court had rejected as unfounded
its action for annulment of Commission Decision (EU) 2015/1585 of 25 November 2014 "9 and, on the other
hand, annulled the decision atissue. Unlike the Commission and the General Court, the Court of Justice held
that the measures adopted by the Federal Republic of Germany to support producers of electricity from renewable
energy sources and mine gas (EEG electricity) """ could not be categorised as State aid, since no State resources were
involved.

The EEG 2012, which was aimed at ensuring a price above the market price for EEG electricity producers,
included in particular an obligation for all network operators to purchase EEG electricity at rates laid down
by law and to sell it on the spot market of the electricity exchange. If the price obtained did not enable those
operators to cover the financial burden of the purchase at the rates determined by law, a mechanism called
the ‘EEG surcharge’ allowed them to require the suppliers to the final customers to pay them the difference
on the basis of the quantities sold. Those suppliers in turn had the option, but no obligation, to pass on the
EEG surcharge to the final customers.

In the contested decision, the Commission, inter alia, considered that the measures thus adopted, which
were unlawful in so far as they had not been notified to it, 12 constituted State aid, but that they were
nevertheless compatible with the internal market, subject to the implementation of a commitment by the
Federal Republic of Germany. In its judgment, the General Court, inter alia, held that the Commission had,
rightly, considered that the EEG 2012 involved State resources. According to the General Court, the mechanisms
of the EEG 2012 derived, principally, from the implementation of a public policy to support producers of EEG
electricity. In addition, the funds generated by the EEG surcharge, which remained under the dominant
influence of the public authorities and could be assimilated to a levy, involved a State resource. Finally, the
entities required to administer those mechanisms did not act freely and on their own behalf, but as administrators
of aid granted through State funds.

The Court of Justice considered, in that case, that both the General Court in the judgment under appeal and
the Commission in the contested decision had erred in law in considering that the measures atissue involved
State resources.

110| Commission Decision (EU) 2015/1585 of 25 November 2014 on State aid proceedings SA.33995 (2013/C) (ex 2013/NN) (implemented
by Germany for the support of renewable electricity and energy-intensive users) (O) 2015 L 250, p. 122; ‘the contested decision’).

111] Gesetz zur Neuregelung des Rechtsrahmens fur die Férderung der Stromerzeugung aus erneuerbaren Energien (Law revising the
legal framework for the promotion of electricity production from renewable energy) (BGBI. 2011 |, p. 1634; ‘the EEG 2012'). That law
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of 27 July 2014.

112| Article 108(3) TFEU.
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It found, first of all, that since the EEG 2012 did not encompass any obligation to pass on the EEG surcharge
to final customers, the General Court was not entitled to consider that it could ‘be assimilated, from the point
of view of its effects, to a levy on electricity consumption’. Next, the Court of Justice held that it had not been
established that the State held a power of disposal over the funds generated by the EEG surcharge or that
it exercised public control over the entities responsible for managing those funds. Indeed, the General Court
merely demonstrated that public authorities exercised a dominant influence over the funds generated by
the surcharge without being able to conclude that the State was entitled to dispose of those funds, that it is
say, to decide on an allocation which differs from that laid down in the EEG 2012. While the General Court's
findings of fact permitted the conclusion that the public authorities monitored the proper implementation
of the EEG 2012, they could not, however, permit the conclusion that there was public control over the funds
generated by the EEG surcharge themselves.

For the same reasons, the Court of Justice held that the Commission had failed to establish that the advantages
provided for by the EEG 2012 involved State resources and therefore constituted State aid, in consequence
of which it annulled the contested decision.

Inits judgment of 29 July 2019, Bayerische Motoren Werke and Freistaat Sachsen v Commission (C-654/17 P,
EU:C:2019:634), the Court of Justice, in upholding the judgment under appeal, '3 clarified the procedure and
criteria for assessing the compatibility with the internal market of regional investment aid for large projects. In
dismissing the Commission’s cross-appeal, the Court of Justice also confirmed that an order by which the
General Court grants an application to intervene may not be the subject of either a main appeal or a cross-appeal.

On 30 November 2010, the Federal Republic of Germany had notified, pursuant to Article 6(2) of Regulation
No 800/2008, '* aid in the nominal amount of EUR 49 million that it intended to grant with a view to the
construction in Leipzig (Germany) of a production site for the manufacture of electric vehicles by Bayerische
Motoren Werke AG (‘BMW’). Following a formal investigation procedure opened under Article 108(2) TFEU,
the Commission adopted a decision declaring that the notified aid would be compatible with the internal
market only if it was limited to EUR 17 million (at 2009 prices), any amount above that being incompatible
with the internal market. BMW's action for annulment of that decision was dismissed by the judgment forming
the subject of the main appeal.

The main appeal brought by BMW was followed by a cross-appeal by which the Commission sought to have
set aside the General Court's order allowing Freistaat Sachsen to intervene in support of the form of order
sought by BMW. "> The Court of Justice nevertheless dismissed that cross-appeal as inadmissible on the
ground that there is no legal basis in EU law for a party to bring an appeal before the Court of Justice against
a decision of the General Court to grant leave to intervene. In that context, the Court of Justice also pointed
out that EU law, in particular Article 47 of the Charter, read in the light of the safeguards set outin Article 18
and Article 19(2) thereof, does not require there to be two levels of jurisdiction. The only requirement is that
there must be aremedy before ajudicial body. The principle of effective judicial protection therefore affords

113| Judgment of the General Court of 12 September 2017, Bayerische Motoren Werke v Commission (T-671/14, EU:T:2017:599).

114| Commission Regulation (EC) No 800/2008 of 6 August 2008 declaring certain categories of aid compatible with the [internal] market
in application of Articles [107 and 108 TFEU] (General block exemption Regulation) (O) 2008 L 214, p. 3).

115| Order of the President of the Fifth Chamber of the General Court of 11 May 2015, Bayerische Motoren Werke v Commission (T-671/14,
not published, EU:T:2015:322).
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anindividual a right of access to a court or tribunal but not to a number of levels of jurisdiction. In that case,
the Commission had been able to put forward its arguments on the admissibility of the application to intervene
in the proceedings before the General Court.

As regards the substance of the case and, more particularly, the assessment of the compatibility with the
internal market of the aid notified by the Federal Republic of Germany, the Court went on to find that that
aid exceeds the relevantindividual notification threshold provided for in Article 6(2) of Regulation No 800/2008,
which was EUR 22.5 million, and that, therefore, for that reason alone, such aid, which does not come within
the scope of that regulation, is excluded from the exemption from the individual notification requirement
provided for, inter alia, in Article 3 and Article 13(1) of that regulation. It also clarified that aid exceeding the
individual notification threshold must be assessed, in its entirety, including the portion not exceeding that
threshold, as new aid, within the meaning of Article 1(c) of Regulation No 659/1999, "¢ in the context of an
individual examination pursuant to Article 107(3) TFEU. In particular, the Court pointed out in that respect
that that part of the aid could not be regarded as being authorised by Regulation No 800/2008 as aid
compatible with the internal market. In addition to the fact that Regulation No 800/2008 does not carry out
a specific assessment of the compatibility of particular aid measures in the light of the conditions which it
lays down, the individual notification threshold provided for in Article 6(2) thereof is purely procedural in
nature. The Commission’s assessment of the compatibility of aid with the internal market in the context of
an individual investigation cannot in any way vary depending on whether the assessment refers to the
conditions laid down in Regulation No 800/2008 or to those set out in the 2009 Communication from the
Commission concerning the criteria for anin-depth assessment of regional aid to large investment projects, 7
if it is not to infringe Article 107(3) TFEU, which constitutes the legal basis for both the regulation and the
2009 Communication.

Recalling that the Commission has exclusive competence to assess, under Article 107(3) TFEU, the compatibility
of aid measures with the internal market, the Court also stressed that that exclusive competence is not
prejudiced by Regulation No 800/2008. Therefore, the Commission alone may declare aid granted under
Regulation No 800/2008 to be compatible with the internal market under that provision, whether or not the
amount of aid exceeds the individual notification threshold laid down in Article 6(2) of that regulation.

In the preliminary ruling in Arriva Italia and Others (C-385/18, EU:C:2019:1121), delivered on 19 December
2019, the Court provided guidance on the application of EU State aid rules on State measures adopted and
implemented with a view to addressing the financial difficulties of a public railway undertaking.

The case pending before the Italian Council of State relates to two measures adopted by the Italian State in
2015/2016 in response to the financial difficulties of a public operator of local railway infrastructure, which
also provided passenger transport services. Those measures consisted, first, in an authorisation of a budgetary
allocation of EUR 70 million, intended to cover the financial needs of that operator (‘the financial measure’)
and, secondly, in a transfer, to the public group operating the national rail infrastructure and providing
passenger transport services, of the capital of the operator in difficulties, previously held only by the State,
for no financial consideration and without a tender procedure but in exchange for an obligation on the part
of that public group to remedy the financial imbalance of the operator in question (‘the measure of transfer
of the share capital’).

116| Council Regulation (EC) No 659/1999 of 22 March 1999 laying down detailed rules for the application of Article [108 TFEU] (O) 1999
L83, p. 1.

117| 0J 2009 C 223, p. 3.
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The Council of State was called upon to rule on the merits of a judgment dismissing an action brought by
various railway operators against the ministerial decree providing for the measure of transfer of the share
capital. The applicants relied on the unlawfulness of the decree in the absence of prior notification to the
Commission of the two measures as State aid.

In answer to the question of the Council of State regarding the application of the criteria for classifying
national measures as State aid within the meaning of Article 107(1) TFEU, the Court recalled, in respect of
the financial measure, that a finding of use of State resources must be made where a right to the sum in
question has been conferred on the beneficiary, without an actual transfer of the resources in question being
required in that regard. According to the Court, it is nevertheless for the referring court to carry out the
respective verifications. Furthermore, the Court noted that the selectivity of the advantage conferred in that
manner could be overridden only by proof that the Italian State had acted as shareholder of the operatorin
difficulties, after a proper assessment of the profitability of the financial measure. Finally, the Court held
that ensuring the survival of the beneficiary company, made possible by the adoption of the financial measure,
was sufficient to establish the existence of a risk of distortion of competition, even if the activities carried
out by the beneficiary undertaking had not been subject to a tender procedure in the past.

In the second place, as regards the classification to be made in relation to the measure of transfer of the
share capital, the Court noted that, in the light of its precise characteristics, it cannot be ruled out that such
ameasure could benefit either the public company to which the shareholding is transferred or the operator
in difficulties, or even both companies. The Court stated that compliance with the systems of property
ownership, as laid down in Article 345 TFEU, does not exempt systems of public property ownership and,
consequently, changes such as those resulting from the measure in question, from State aid rules. As regards
the question whether the transfer of the share capital constituted a selective advantage, the Court pointed
out that the Italian State had not carried out an assessment of its profitability before proceeding with the
transfer. Thus, it was not evident from the file submitted to the Court that, under the private investor test,
the beneficiary public undertaking could have obtained the same advantage as that made available through
State resources in circumstances which correspond to normal market conditions. The Court nevertheless
entrusted the task of carrying out the necessary verifications to the referring court.

Finally, the Court addressed the inferences to be drawn from the classification as State aid, which were the
subject of the second question of the Council of State. In that regard, the Court recalled that if the measures
in question were classified as State aid, it would be for the referring court to draw all necessary inferences
from the lack of prior notification of those measures to the Commission, in breach of Article 108(3) TFEU and,
consequently, from their unlawfulness.



XIl. Fiscal provisions

In the judgments in N Luxembourg 1 and Others (Joined Cases C-115/16, C-118/16, C-119/16 and C-299/16,
EU:C:2019:134) and TDanmark and Y Denmark (C-116/16 and C-117/16, EU:C:2019:135), delivered on 26 February
2019, the Court was asked to rule, essentially, on the interpretation of the general principle of EU law that EU
law cannot be relied on by individuals for abusive or fraudulent ends, and on the concept of ‘beneficial owner’
of (i) interest or royalty payments and (ii) dividends within the meaning of, respectively, Directive 2003/49 '8
and Directive 90/435, ' as amended by Directive 2003/123. 120

In those cases, the Court was requested to examine the scope of the prohibition on abuse of rights in relation
to a tax exemption provided for by those two directives with regard to withholding tax, in respect of cross-
border payments of dividends or interest between related companies established in different Member States.
In that regard, it must be pointed out that in order to benefit from the system of exemption, the entity
receiving the dividends or interest must satisfy certain conditions, including being the ‘beneficial owner’ of
those payments. However, the disputes in the main proceedings raised the question of how to treat payments
made within groups of companies where the distributing company does indeed pay dividends or interest to
one or more companies which formally meet the conditions required by the relevant directives, but those
companies themselves transfer all or almost all of the sums received to a beneficial owner who is not covered
by the system of exemption since it is established outside the territory of the European Union.

At the material time, Denmark had not adopted specific transposition provisions to combat abuse of rights,
but only provisions transposing the rules on exemption laid down by the directives in question. Those national
rules thus provided that withholding tax should not be applied in respect of cross-border payments between
companies meeting the conditions laid down by those directives. However, in the cases in the main proceedings,
the Danish tax authority had refused to apply that exemption to the tax on dividends or interest in question.
It claimed that the companies established in Member States other than Denmark which received interest or
dividends from Danish companies were not, in actual fact, the beneficial owners of those payments within
the meaning of Directives 2003/49 and 90/435. In view of that finding, the Danish tax authority obliged the
Danish companies making the payments to withhold tax. The legal challenges to that taxation raised various
questions relating to the concept of ‘beneficial owner’, the need for a legal basis under national law to refuse
entitlement to the exemption on the basis of an abuse of rights and, in so far as such a legal basis exists, the
constituent elements of any abuse of rights and the conditions for proving it.

As regards the concept of ‘beneficial owner’, used in particular in Directive 2003/49, the Court — referring
not only to the objective thereof but also to the commentaries in the OECD Model Tax Convention for the
avoidance of double taxation with respect to taxes on income and capital — ruled that that concept concerns
not a formally identified recipient, but rather the entity which benefits economically from the interest received
and accordingly has the power freely to determine the use to which itis put. While Directive 90/435 does not

118| Council Directive 2003/49/EC of 3 June 2003 on a common system of taxation applicable to interest and royalty payments made
between associated companies of different Member States (O] 2003 L 157, p. 49).

119| Council Directive 90/435/EEC of 23 July 1990 on the common system of taxation applicable in the case of parent companies and
subsidiaries of different Member States (O) 1990 L 225, p. 6).

120| Council Directive 2003/123/EC of 22 December 2003 amending Directive 90/435/EEC on the common system of taxation applicable
in the case of parent companies and subsidiaries of different Member States (O) 2004 L 7, p. 41).
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formally refer to the concept of ‘beneficial owner’, the Court nonetheless ruled that the exemption from
withholding tax, provided for in that directive, was also reserved for the beneficial owners of dividends
established in a Member State of the European Union.

Next, as regards the conditions under which entitlement to the exemptions in question could be refused on
the ground of a finding of an abuse of rights, the Court observed that there is, in EU law, a general legal
principle which must be complied with by individuals and according to which they cannot rely on EU law for
abusive or fraudulent ends. A Member State must therefore refuse to grant the benefit of such provisions
where they are relied upon not with a view to achieving the objectives thereof, but with the aim of benefiting
from an advantage in EU law although the relevant conditions are fulfilled only formally and the application
of those provisions would be inconsistent with the objectives thereof.

Noting that the transactions in question — which, according to the Danish tax authorities, constitute an
abuse of rights and, therefore, may be incompatible with the objective pursued by the directives in question —
fall within the scope of EU law, the Court stated that to authorise financial arrangements the sole or essential
aim of which is to benefit from the tax advantages resulting from the application of Directive 2003/49 or
Directive 90/435 would not be consistent with such objectives. The right to take advantage of competition
engaged in by Member States on account of the lack of harmonisation of taxation of income cannot be raised
against the application of that general principle. Admittedly, the pursuit of the most favourable tax regime
cannot, as such, set up a general presumption of fraud or abuse. However, a right or an advantage arising
from EU law should not be granted where the transaction at issue is purely artificial economically and is
designed to circumvent the application of the legislation of the Member State concerned. In that regard, it
is incumbent upon the national authorities and courts to refuse to grant entitlement to the rights provided
for by the directives concerned where they are invoked for fraudulent or abusive ends, and the absence of
domestic or agreement-based anti-abuse provisions has no effect on that obligation to refuse.

The Court concluded from this that entitlement to the exemption from withholding tax on interest or dividends
paid by a subsidiary to its parent company, provided for in Directives 2003/49 and 90/435, is, where there is
a fraudulent or abusive practice, to be refused by the national authorities and courts to a taxpayer, in
accordance with the general principle prohibiting such practices, even if there are no domestic or agreement-
based provisions providing for such a refusal.

The Court also examined the question of what the constituent elements of an abuse of rights are and how
those elements may be established. Making reference to its settled case-law, the Court noted that proof of
an abuse requires, first, a combination of objective circumstances and, secondly, a subjective element
consisting in the intention to obtain an advantage from the EU rules by artificially creating the conditions
laid down for obtaining it. A group of companies may therefore be regarded as being an artificial arrangement
where it is not set up for reasons that reflect economic reality, its structure is purely one of form and its
principal objective or one of its principal objectives is to obtain a tax advantage running counter to the aim
or purpose of the applicable tax law. That is so, inter alia, where, on account of a conduit entity interposed
in the structure of the group between the company that pays interest or dividends and the company in the
group which is their beneficial owner, payment of tax on that interest or those dividends is avoided. Itis thus
an indication of an arrangement intended to obtain improper entitlement to the exemption provided for in
Article 1(1) of Directive 2003/49 and Article 5 of Directive 90/435 that the entirety or almost the entirety of
that interest or those dividends is, very soon after receipt thereof, passed on by the receiving company to
entities which do not fulfil the conditions for the application of Directive 2003/49 or Directive 90/435.

Finally, the Court examined the rules relating to the burden of proving an abuse of rights. In that context,
the Court found, in its judgment relating to Directive 2003/49, that it is clear from that directive that the
source Member State may require the company which has received interest to establish that it is the beneficial
owner thereof. In that regard, there is no reason why the tax authorities concerned should not request from



the taxpayer the evidence that they consider they need for a concrete assessment of the taxes and duties
concerned and, where appropriate, refuse the exemption applied for if that evidence is not supplied. In its
judgment relating to Directive 90/435, the Court stated that that directive does not contain rules relating to
the burden of proving an abuse of rights. However, the Court concluded that it is for the tax authority of the
source Member State which, on a ground relating to the existence of an abusive practice, seeks to refuse to
grant the exemption provided for in Directive 90/435 to establish the existence of elements constituting such
a practice. While such an authority does not have to identify the beneficial owners, it does have the task of
establishing that the supposed beneficial owner is merely a conduit company through which an abuse of
rights has been committed.

Reference should also be made under this heading to the judgment of 26 February 2019, X (Controlled
companies established in third countries) (C-135/17, EU:C:2019:136), concerning the legislation of a Member
State under which income obtained by a company established in a third country and which does not come
from an activity of that company is incorporated, under certain conditions, into the tax base of a taxable
person residing in that Member State, 2! and the judgments of 19 June 2019, Memira Holding (C-607/17,
EU:C:2019:510) and Holmen (C-608/17, EU:C:2019:511), on the possibility for a parent company of deducting
from its corporation tax the losses of subsidiaries established in other Member States. 122

XIll. Approximation of laws

1. Copyright

In the area of copyright, mention must be made of three judgments delivered by the Grand Chamber of the
Court on the same day. The first two concern the exclusive rights of authors to reproduce and communicate
to the public their works, particularly via the internet, and the exceptions and limitations to those rights. The
third judgment deals with the exclusive rights of phonogram producers to reproduce and distribute their
phonograms and the exceptions and limitations to those rights. A fourth judgment considers whether the
supply to the public by downloading, for permanent use, of an e-book is covered by the concept of ‘communication
to the public’ within the meaning of Directive 2001/29 123 (‘the Copyright Directive’).

By its judgment of 29 July 2019, Funke Medien NRW (C-469/17, EU:C:2019:623), the Court, sitting as the Grand
Chamber, interpreted the exclusive rights of authors to reproduce and communicate to the public their works and
the exceptions and limitations to those rights, as provided for in the Copyright Directive, in a case involving the
publication on the website of a daily newspaper of classified military status reports drawn up by a Member State.

The main proceedings involved a dispute between the company Funke Medien, which operates the website
of the German daily newspaper Westdeutsche Aligemeine Zeitung, and the Federal Republic of Germany
concerning the publication by Funke Medien of a number of military status reports ‘classified for restricted
access' drawn up by the German Government. The Federal Republic of Germany took the view that, by doing

121| Thatjudgmentis presented in Section VII.5 ‘Free movement of capital’.
122| Those judgments are presented in Section VII.3 ‘Freedom of establishment'.

123| Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain aspects of
copyright and related rights in the information society (OJ 2001 L 167, p. 10).
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so, Funke Medien had infringed its copyright over those reports and therefore brought an action for an
injunction against Funke Medien, which was upheld by the regional court and subsequently confirmed by a
higher regional court. In its appeal on a point of law (Revision), brought before the German Federal Court of
Justice, Funke Medien maintained its contention that the action for an injunction should be dismissed.

As a preliminary point, the Court recalled that military status reports can be protected by copyright only if
they are an intellectual creation of their author which reflect the author’s personality and are expressed by
free and creative choices made by that author in drafting the reports. It is for the national court to verify
whether that condition is met in each case.

Asked, first of all, whether the provisions of the Copyright Directive leave Member States discretion as to
their transposition into national law, the Court found that the provisions laying down the exclusive rights of
authors to reproduce '?* and communicate to the public their works 2> constitute measures of full harmonisation
of the corresponding substantive law. By contrast, the Court considered that the provisions of the Copyright
Directive which allow for derogation from those rights in respect of the reporting of current events and
quotations 26 do not constitute measures of full harmonisation of the scope of the exceptions or limitations
which they contain. However, Member States’ discretion in the implementation of those provisions must be
exercised within the limits imposed by EU law, in order to safeguard a fair balance between, on the one hand,
the interest of the holders of rights in the protection of their intellectual property rights 27 guaranteed by
the Charter and, on the other hand, the rights and interests of users of works or protected subject matter,
in particular their freedom of expression and information 28 also guaranteed by the Charter, as well as the
public interest.

Next, the Court stated that the freedom of expression and information is not capable of justifying, beyond
the exceptions and limitations provided for in the Copyright Directive, '2° a derogation from the authors’
exclusive rights to reproduce and communicate their works to the public, other than the derogation set out
in that directive. In that regard, the Court noted that the list of exceptions and limitations contained in that
directive is exhaustive.

Lastly, according to the Court, in striking the balance which is incumbent on a national court between, on
the one hand, the exclusive rights of authors to reproduce and communicate to the public their works and,
on the other, the rights of the users of protected subject matter set out in the Copyright Directive in respect
of the reporting of current events, the latter of which derogate from the former, a national court must, having
regard to all the circumstances of the case before it, rely on an interpretation of those provisions which,
whilst consistent with their wording and safeguarding their effectiveness, fully adheres to the fundamental
rights enshrined in the Charter.

124 Article 2(a) of the Copyright Directive.

125]| Article 3(1) of the Copyright Directive.

126| Article 5(3)(c), second case, and (d) of the Copyright Directive.
127]| Article 17(2) of the Charter.

128]| Article 11 of the Charter.

129| Article 5(2) and (3) of the Copyright Directive.



By the judgment of 29 July 2019, Spiegel Online (C-516/17, EU:C:2019:625), the Court, sitting as the Grand
Chamber, also interpreted the exclusive rights of authors to reproduce and communicate to the public their works
and the exceptions and limitations to those rights, as provided for in the Copyright Directive, on this occasion in a
case where a manuscript and an article published in a book had been published on an internet news portal, available
to the public for download by means of hyperlinks.

The dispute in the main proceedings between the company Spiegel Online, an internet news portal operator,
and Mr Volker Beck, a member of the German Federal Parliament, concerned Spiegel Online’s publication
on its website of a manuscript by Mr Beck and an article published by him in a book. Mr Beck brought an
action before a regional court, challenging the fact that complete texts of the manuscript and article were
made available on Spiegel Online’s website, which he considered to be an infringement of copyright. That
court upheld Mr Beck’s action. After its appeal was dismissed, Spiegel Online brought an appeal on a point
of law before the referring court.

Asked whether the provisions of the Copyright Directive which allow for derogation from authors’ exclusive
rights in respect of the reporting of current events 3% and quotations '3! leave Member States discretion in
their transposition into national law, the Court held that those provisions constitute measures of full
harmonisation. However, Member States’ discretion in the implementation of those provisions must be
exercised within the limits imposed by EU law, in order to safeguard a fair balance between, on the one hand,
the interest of the holders of rights in the protection of their intellectual property rights 132 guaranteed by
the Charter and, on the other, the rights and interests of users of works or protected subject matter, in
particular their freedom of expression and information 133 also guaranteed by the Charter, as well as the
public interest.

The Court added that the freedom of expression and information is not capable of justifying, beyond the
exceptions and limitations provided for in the Copyright Directive, 34 a derogation from the authors’ exclusive
rights to reproduce and communicate their works to the public, other than the derogation set out in that
directive. In that regard, the Court noted that the list of exceptions and limitations contained in that directive
is exhaustive.

Furthermore, according to the Court, in striking the balance which is incumbent on a national court between,
onthe one hand, the exclusive rights of authors to reproduce '3>and communicate to the public their works 13¢
and, on the other, the rights of the users of protected subject matter set out in the Copyright Directive in
respect of the reporting of current events and quotations, the latter of which derogate from the former, a

130] Article 5(3)(c), second case, of the Copyright Directive.
131| Article 5(3)(d) of the Copyright Directive.

132]| Article 17(2) of the Charter.

133]| Article 11 of the Charter.

134| Article 5(2) and (3) of the Copyright Directive.

135] Article 2(a) of the Copyright Directive.

136| Article 3(1) of the Copyright Directive.
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national court must, having regard to all the circumstances of the case before it, rely on an interpretation of
those provisions which, whilst consistent with their wording and safeguarding their effectiveness, fully
adheres to the fundamental rights enshrined in the Charter.

In the first place, the Court ruled on the provision of the Copyright Directive on the reporting of current
events which derogates from the general rule, holding that that provision precludes a national rule restricting
the application of the exception or limitation set out in that provision to cases where it is not reasonably
possible to make a prior request for authorisation with a view to the use of a protected work for the purposes
of reporting current events. When a current event occurs, it is necessary, as a general rule, particularly in
the information society, for the information relating to that event to be diffused rapidly, which is difficult to
reconcile with a requirement for the author’s prior consent, which would be likely to make it excessively
difficult for relevant information to be provided to the public in a timely fashion, and might even prevent it
altogether.

In the second place, the Court ruled on the provision of the Copyright Directive on quotations which derogates
from the general rule, holding, first, that the concept of ‘quotations’ referred to in that provision covers a
reference made by means of a hyperlink to a file which can be downloaded independently. In that context,
the Court set out its case-law according to which hyperlinks contribute to the sound operation of the internet,
which is of particular importance to freedom of expression and information, enshrined in the Charter, as
well as to the exchange of opinions and information in that network characterised by the availability of
incalculable amounts of information. Secondly, the Court held that a work has already been lawfully made
available to the public where that work, in its specific form, was previously made available to the public with
the rightholder’s authorisation or in accordance with a non-contractual licence or statutory authorisation.
It is for the national court to decide whether a work has been lawfully made available to the public, in the
light of the particular case before it and by taking into account all the circumstances of the case.

By its judgment of 29 July 2019, Pelham and Others (C-476/17, EU:C:2019:624), the Court, sitting as the Grand
Chamber, had a further opportunity to interpret the exclusive rights of phonogram producers to reproduce and
distribute their phonograms and the exceptions and limitations to those rights, as laid down in the Copyright
Directive and Directive 2006/115, 37 on this occasion in the context of the sampling of a song to create another
song.

Messrs R. Hutter and F. Schneider-Esleben (‘Hutter and another’) are members of the group ‘Kraftwerk’. In
1977, that group published a phonogram featuring the song ‘Metall auf Metall'. Messrs Pelham and Haas
composed the song ‘Nur mir’, which was released on phonograms recorded by Pelham GmbH in 1997. Hutter
and another claimed that Pelhnam had electronically copied (‘'sampled’) approximately two seconds of a
rhythm sequence from the song ‘Metall auf Metall’ and used that sample in a continuous loop in the song
‘Nur mir’. Hutter and another, as the phonogram producers, argued that Pelham had thereby infringed their
copyright-related right.

137| Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 on rental right and lending right and on
certain rights related to copyright in the field of intellectual property (O) 2006 L 376, p. 28).
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Against that background, the Court first of all pointed out that the reproduction by a user of a sound sample,
even ifvery short, of a phonogram must, in principle, be regarded as a reproduction ‘in part’ of that phonogram,
which falls within the exclusive right of the producer of such a phonogram laid down in the Copyright Directive.

The Court nevertheless recalled that a balance must be struck between intellectual property rights, 132
enshrined in the Charter, and the other fundamental rights also protected by the Charter, including freedom
of the arts, 39 which, in so far as it falls within the scope of freedom of expression, 40 affords the opportunity
to take partin the public exchange of cultural, political and social information and ideas of all kinds. Accordingly,
the Court held that in the light of the Charter, the phonogram producer’s exclusive right to authorise or
prohibit the reproduction of his or her phonogram ¥ allows that producer to prevent another person from
using a sound sample, even if very short, from his or her phonogram for the purposes of including that
sample in another phonogram, unless that sample is included in the new work in a modified form unrecognisable
to the ear.

Next, as regards that exclusive right, the Court also made clear that Article 2(c) of the Copyright Directive
constitutes a measure of full harmonisation of the corresponding substantive law. The exclusive right of
reproduction enjoyed by phonogram producers in the European Union is defined in that directive in unequivocal
terms and, moreover, is not qualified by any condition or subject, in its implementation or effects, to any
measure being taken in any particular form.

Furthermore, concerning the exclusive right of phonogram producers to make their phonograms available,
including ‘copies’ thereof, %2 the Court held that the concept of ‘copy’, which is also used in the Geneva
Convention '3 and must be interpreted in a manner consistent with that convention, is to be interpreted as
not covering a phonogram that, while including sound samples transferred from another phonogram, does
not reproduce all or a substantial part of that phonogram.

In addition, the Court ruled on the possibility of derogating from the exclusive right of phonogram producers
to reproduce their phonograms, holding that a Member State cannot, in its national law, lay down an exception
or limitation to that right other than those provided for in the Copyright Directive. 44 In that regard, it noted
that the list of exceptions and limitations set out in that directive is exhaustive.

Lastly, the Court found that the concept of ‘quotations’ referred to in the Copyright Directive 14> does not
extend to a situation in which it is not possible to identify the work concerned by the quotation in question.
However, where the creator of a new musical work uses a sound sample taken from a phonogram that
enables an average listener to identify the work from which the sample was taken, the use of that sample
may, depending on the facts of the case, amount to a‘quotation’ within the meaning of the Copyright Directive,

138]| Article 17(2) of the Charter.

139]| Article 13 of the Charter.

140]| Article 11 of the Charter.

141| Article 2(c) of the Copyright Directive.
142| Article 9(1)(b) of Directive 2006/115.

143] Article 1(c) and Article 2 of the Convention for the Protection of Producers of Phonograms Against Unauthorised Duplication of
Their Phonograms, signed in Geneva on 29 October 1971.

144| Article 5 of the Copyright Directive.

145| Article 5(3)(d) of the Copyright Directive.



read in the light of Article 13 of the Charter, provided that that use has the intention of entering into dialogue
with the work from which the sample was taken and the conditions set out in the Copyright Directive are
satisfied.

Inthe judgmentin Nederlands Uitgeversverbond and Groep Algemene Uitgevers (C-263/18, EU:C:2019:1111),
delivered on 19 December 2019, the Grand Chamber of the Court ruled that the supply to the public by
downloading, for permanent use, of an e-book is covered by the concept of ‘communication to the public’ within
the meaning of the Copyright Directive.

Nederlands Uitgeversverbond (‘NUV’) and Groep Algemene Uitgevers (‘GAU’), two associations whose purpose
is to defend the interests of Netherlands publishers, applied to the District Court of The Hague (Netherlands)
for an injunction prohibiting, inter alia, Tom Kabinet from making e-books available to members of the
‘reading club’ created by that company on its website or from reproducing those books. NUV and GAU claimed
that those activities infringe their affiliates’ copyright in those e-books. They submitted that, by offering
‘second-hand’ e-books for sale in the context of that reading club, Tom Kabinet made an unauthorised
communication of those books to the public. Tom Kabinet contended, however, that such activities are
covered by the distribution right which, under the Copyright Directive, is subject to a rule of exhaustion if
the object concerned — in that instance, e-books — has been sold in the European Union by the rightholder
or with his or her consent. That rule would mean that, as a result of the sale of the e-books at issue, NUV
and GAU would no longer have the exclusive right to authorise or prohibit the distribution of those e-books
to the public.

The Court found that the supply by downloading, for permanent use, of an e-book is not covered by the right
of ‘distribution to the public’ provided for by Article 4(1) of the Copyright Directive, but that it is covered by
the right of ‘communication to the public’ provided for by Article 3(1) of that directive, in which case exhaustion
is excluded under paragraph 3 of that article.

In support of that finding, the Court concluded, in particular from the World Intellectual Property Organisation
(WIPO) Copyright Treaty underlying that directive and from the travaux préparatoires for the directive, that
the EU legislature had intended that rule of exhaustion to be reserved for the distribution of tangible objects,
such as books on a material medium. By contrast, the application of that rule of exhaustion to e-books would
be likely to affect the interests of rightholders in obtaining appropriate reward much more than in the case
of books on a material medium, since dematerialised digital copies of e-books do not deteriorate with use
and are, therefore, perfect substitutes for new copies on any second-hand market.

As regards, more specifically, the concept of ‘communication to the public’, the Court indicated that this
should be understood in a broad sense as covering all communication to the public not present at the place
where the communication originates and, thus, any such transmission or retransmission of a work to the
public by wire or wireless means. That conceptinvolves two cumulative criteria, namely an act of communication
of a work and the communication of that work to a public.

With respect to the first criterion, it is apparent from the explanatory memorandum in the proposal for the
Copyright Directive that ‘the critical act is the “making available of the work to the public”, thus the offering
[of] a work on a publicly accessible site, which precedes the stage of its actual “on-demand transmission”,
and that‘itis not relevant whether any person actually has retrieved it or not’. Thus, according to the Court,
the making available of the works concerned to anyone who is registered with the reading club’s website
must be considered a‘communication’ of a work, irrespective of whether the person concerned avails himself
or herself of that opportunity by actually retrieving the e-book from that website.

So far as concerns the second criterion, account must be taken not only of the number of persons able to
access the same work at the same time, but also of how many of them may access it in succession. In that
case, according to the Court, the number of persons who may have access, at the same time or in succession,
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to the same work via the reading club’s platform is substantial. Consequently, subject to verification by the
referring court taking into account all the relevant information, the work in question must be regarded as
being communicated to a public.

The Courtalso held thatin order to be categorised as a communication to the public, a protected work must
be communicated using specific technical means, different from those previously used or, failing that, to a
new public, that is to say, to a public that was not already taken into account by the copyright holders when
they authorised the initial communication of their work to the public. In that case, since the making available
of an e-book is generally accompanied by a user licence authorising the user who has downloaded the e-book
concerned only to read that e-book from his or her own device, it must be held that a communication such
as that effected by Tom Kabinet is made to a public that was not already taken into account by the copyright
holders and, therefore, to a new public.

2. Industrial property

In the field of EU trade mark law, four judgments merit special attention. The first concerns the territorial
jurisdiction of the courts of the Member States in relation to infringement and validity. The second required
the Court to clarify the concept of ‘bad faith’ when an application for a European Union trade mark is filed.
The third provided guidance on the power of the European Union Intellectual Property Office (EUIPO) to
revoke its decisions that are vitiated by an obvious procedural error attributable to it. The fourth and last
judgment deals with the issue of genuine use of an EU collective mark.

In the judgmentin AMS Neve and Others (C-172/18, EU:C:2019:674), delivered on 5 September 2019, the Court,
in response to a request for a preliminary ruling, clarified the meaning of the wording ‘Member State in which
the act of infringement has been committed’in Article 97(5) of Regulation No 207/2009 46 on the European Union
trade mark (‘the Trade Mark Regulation’), concerning the extent of the territorial jurisdiction of the courts of the
Member States in relation to infringement and validity. The dispute in the main proceedings concerned an action
claiming an infringement of an EU trade mark, brought against a third party using signs identical or similar
to that mark in advertising and offers for sale on a website or on social media platforms. The action had
been filed with a court of the United Kingdom, which held that it lacked jurisdiction to hear that action,
considering that the court having territorial jurisdiction was the court of the place where the third party took
the decision to advertise and offer for sale its products on that website or those platforms and took steps
to implement that decision.

As a preliminary point, the Court held that the right conferred on the applicant to choose the court with
jurisdiction on the basis of either Article 97(1) of the Trade Mark Regulation, according to the domicile of the
defendant, or Article 97(5) of that regulation, according to where the act of infringement was committed,
cannot be understood as meaning that the applicant may, with reference to the same acts of infringement,
simultaneously bring actions based on Article 97(1) and (5) thereof, but merely reflects the fact that the forum
indicated in Article 97(5) is an alternative to the fora indicated in the other paragraphs of Article 97. The EU
legislature, in providing for such an alternative forum, enables the proprietor of an EU trade mark to bring
targeted actions each of which relates to acts of infringement committed within a single Member State.
Where a number of infringement actions involving the same parties concern the use of the same sign but
do not relate to the same territory, they do not have the same subject matter and are therefore not subject

146| Council Regulation (EC) No 207/2009 of 26 February 2009 on the Community trade mark (OJ 2009 L 78, p. 1).
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to the rules on lis pendens. Accordingly, the courts of the various Member States before which actions are
brought in such circumstances cannot deliver ‘contradictory judgments’, within the meaning of recital 17 of
the Trade Mark Regulation, since the actions that the applicant has brought relate to distinct territories.

The Court then stated that an EU trade mark court before which an infringement action on the basis of
Article 97(5) of the Trade Mark Regulation is brought must, when it is called upon to review its jurisdiction
to give a ruling on whether there is an infringement in the territory of the Member State where that court is
situated, be satisfied that the acts allegedly committed by the defendant were committed in that territory.
Where those acts consist of advertising and offers for sale displayed electronically with respect to products
bearing a sign identical or similar to an EU trade mark without the consent of the proprietor of that mark, it
must be held that those acts were committed in the territory where the consumers or traders to whom that
advertising and those offers for sale are directed are located, notwithstanding the fact that the defendant
is established elsewhere, that the server of the electronic network that he or she uses is located elsewhere,
or even that the products that are the subject of such advertising and offers for sale are located elsewhere.
Thus, it must be ensured that a party infringing an EU trade mark cannot contest the application of that
article and thereby undermine the effectiveness of that provision by relying on the place where its advertising
and offers for sale were placed online in order to exclude the jurisdiction of any court other than the court
of that place and the court with jurisdiction over where itis established. According to the Court, if the wording
‘Member State in which the act of infringement has been committed’ were to be interpreted as referring to
the Member State in the territory of which the party carrying out those commercial acts set up its website
and activated the display of its advertising and offers for sale, parties established within the European Union
committing an infringement, operating electronically and seeking to prevent the proprietors of infringed EU
marks from resorting to an alternative forum, would have to do no more than ensure that the territory where
the advertising and offers for sale were placed online was the same territory as that where those parties are
established. In addition, it may prove excessively difficult, or even impossible, for the applicant to ascertain
where the defendant took decisions and technical measures to effect that activation.

Consequently, commercial acts, such as those at issue in the main proceedings, must be held to have been
‘committed’ in the territory where they can be classified as advertising or as offers for sale, that is to say,
where their commercial content has in fact been made accessible to the consumers and traders to whom it
was directed. Whether the result of that advertising and those offers for sale was that the defendant'’s
products were purchased is, however, irrelevant.

Inthe judgmentin Koton Magazacilik Tekstil Sanayi ve Ticaret v EUIPO (C-104/18 P, EU:C:2019:724), delivered
on 12 September 2019, the Court of Justice set aside the judgment of the General Court %7 and clarified the
concept of ‘bad faith’ at the time that an application for a European Union trade mark is filed.

Mr Nadal Esteban and Koton Magazacilik Tekstil Sanayi ve Ticaret, an undertaking which is the proprietor of
KOTON figurative marks, had a business relationship until 2004. On 25 April 2011, Mr Esteban filed an
application for registration as a European Union trade mark of the figurative sign STYLO & KOTON for goods
and services in Classes 25, 35 and 39 of the Nice Agreement. 8 Following the partial upholding of the
opposition filed by Koton Magazacilik Tekstil Sanayi ve Ticaret, based on its KOTON marks registered for
goods and services in Classes 18, 25 and 35, the mark STYLO & KOTON was registered for services in

147| Judgment of the General Court of 30 November 2017, Koton Magazacilik Tekstil Sanayi ve Ticaret v EUIPO — Nadal Esteban (STYLO
& KOTON) (T-687/16, not published, EU:T:2017:853).

148| Nice Agreement Concerning the International Classification of Goods and Services for the Purposes of the Registration of Marks of
15 June 1957, as revised and amended.
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Class 39. Koton Magazacilik Tekstil Sanayi ve Ticaret then brought an application for a declaration of invalidity
on the basis of Article 52(1)(b) of the Trade Mark Regulation, pursuant to which the bad faith of an applicant
when filing the application for the trade mark is an absolute ground for invalidity.

The General Court, confirming the decision to dismiss the application for a declaration of invalidity adopted
by EUIPO, held that there could be no bad faith since there was neither identity nor similarity capable of
causing confusion between the goods or services in respect of which the marks had been registered. Hearing
the appeal, the Court of Justice was called upon to clarify the concept of ‘bad faith’.

First of all, the Court stated that while, in accordance with its usual meaning in everyday language, the concept
of ‘bad faith’ presupposes the presence of a dishonest state of mind or intention, that concept must moreover
be understood in the context of trade mark law, which is that of the course of trade. The rules on the EU
trade mark are aimed, in particular, at contributing to the system of undistorted competition in the European
Union, in which each undertaking must, in order to attract and retain customers by the quality of its goods
or services, be able to have registered as trade marks signs which enable the consumer, without any possibility
of confusion, to distinguish those goods or services from others which have a different origin. Consequently,
the Court held that a trade mark must be declared invalid on the ground of bad faith where it is apparent
from relevant and consistent indicia that the proprietor of that trade mark has filed the application for
registration of that mark not with the aim of engaging fairly in competition, but with the intention of
undermining, in a manner inconsistent with honest practices, the interests of third parties, or with the
intention of obtaining, without even targeting a specific third party, an exclusive right for purposes other
than those falling within the functions of a trade mark, in particular the essential function of indicating origin.

Next, the Court held that it is not apparent from the judgment of 11 June 2009, Chocoladefabriken Lindt &
Spriingli (C-529/07, EU:C:2009:361), that the existence of bad faith may only be established where there is
use on the internal market of an identical or similar sign for identical or similar goods capable of being
confused with the sign for which registration is sought. There may be situations where the application for
registration of a trade mark is liable to be regarded as having been filed in bad faith notwithstanding the
fact that, at the time of that application, there was no use by a third party on the internal market of an
identical or similar sign for identical or similar goods. In the case of an application for a declaration of invalidity
based on Article 52(1)(b) of the Trade Mark Regulation, there is no requirement whatsoever that the applicant
for that declaration be the proprietor of an earlier mark for identical or similar goods or services. Moreover,
in cases where it transpires that, at the time of the application for the contested mark, a third party was
using, in at least one Member State, a sign identical with or similar to the contested mark, the existence of
a likelihood of confusion between those signs on the part of the public need not necessarily be established.
In the absence of any likelihood of confusion between the sign used by a third party and the contested mark,
or, if there has been no use, by a third party, of a sign identical with or similar to the contested mark, other
factual circumstances may, as the case may be, constitute relevant and consistent indicia establishing the
bad faith of the applicant.

Lastly, the Court of Justice found that the General Court had not taken into consideration, in its overall
assessment, all the relevant factual circumstances as they appeared at the time the application was filed,
whereas that pointin time is decisive. Since it was claimed in the application that the mark should be declared
invalid in its entirety, the application had to be examined by assessing Mr Esteban’s intention at the time he
sought registration of that mark. Consequently, the Court set aside the judgment under appeal.
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In the judgment in Repower v EUIPO (C-281/18 P, EU:C:2019:916), delivered on 31 October 2019, the Court of
Justice dismissed the appeal brought against the judgment of the General Court '#° and provided clarification
regarding the power of EUIPO to revoke its decisions that are vitiated by an obvious procedural error attributable
to it.

In that case, the applicant company, Repower, registered the word mark REPOWER with EUIPO. At the request
of the intervener, repowermap.org, the Cancellation Division of EUIPO partially upheld the application for a
declaration of invalidity of that mark with respect to certain goods and services. The action against that
decision was dismissed by the Board of Appeal of EUIPO. The intervener brought an action for annulment
before the General Court, following which the Board of Appeal, by a new decision, revoked its refusal decision
on the ground that it was vitiated by an insufficient statement of reasons and, therefore, by an ‘obvious
procedural error’ within the meaning of Article 80(1) of the Trade Mark Regulation.

Hearing an action brought by Repower against that revocation decision, the General Court held that EUIPO
could not base that decision on Article 80(1) of the Trade Mark Regulation, in so far as a failure to state reasons
does not constitute an ‘obvious procedural error’ within the meaning of that provision. '>° The General Court
nevertheless considered that the revocation decision could be based on the general principle of law permitting
the withdrawal of unlawful administrative acts. Having found that that error relating to the choice of legal
basis did not justify the annulment of the revocation decision, the General Court dismissed the action brought
by Repower.

For the purposes of interpreting the concept of ‘obvious procedural error’ within the meaning of Article 80(1)
of the Trade Mark Regulation, the Court of Justice noted that it is necessary to take into account not only the
wording thereof, but also its context and the objectives pursued by the regulation of which it forms a part.

In that regard, the Court of Justice considered that it follows from the scheme of the Trade Mark Regulation
that the procedural errors referred to in Article 80(1) thereof relate in particular to the procedural provisions
provided for in that regulation, such as the obligation to state reasons. That interpretation is supported by
the objective pursued by Article 80(1) of the Trade Mark Regulation, which seeks to impose on EUIPO the
obligation to revoke decisions which are vitiated by an obvious procedural error with the aim of ensuring
good administration and procedural efficiency. That interpretation also reflects the Court of Justice's settled
case-law according to which the obligation to state reasons constitutes an essential procedural requirement
and is distinct from the question whether the reasons given are correct, which is concerned with the substantive
legality of the measure at issue.

Consequently, the Court of Justice held, contrary to the General Court, that any infringement of the obligation
to state reasons, such as a failure to state reasons or an inadequate statement of reasons, constitutes a
procedural error for the purposes of Article 80(1) of the Trade Mark Regulation, which should lead to the
revocation by EUIPO of the decision vitiated by it where that error is obvious.

149| Judgment of the General Court of 21 February 2018, Repower v EUIPO — repowermap.org (REPOWER) (T-727/16, EU:T:2018:88).

150| The first sentence of Article 80(1) of the Trade Mark Regulation provides that, where EUIPO has made an entry in the Register or
taken a decision which contains an obvious procedural error attributable to EUIPO, it is to ensure that the entry is cancelled or the
decision is revoked.
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It follows that that provision was applicable in that case and that the General Court erred in law. However,
the Court of Justice concluded that that error of law was not such as to lead to the judgment under appeal
being set aside in so far as the operative part of that judgment, which dismissed the action brought by
Repower against the revocation decision, appeared to be well founded for other reasons.

By the judgment in Der Griine Punkt v EUIPO (C-143/19 P, EU:C:2019:1076), delivered on 12 December 2019,
the Court of Justice set aside the judgment of the General Court '>' on the ground that it had erred in law in applying
the concept of ‘genuine use’to an EU collective trade mark.

In that case, the appellant, Der Grine Punkt, had obtained registration of a collective figurative mark
representing a circle with two arrows concerning a system of collection and recovery of packaging waste.
EUIPO partially upheld an application for revocation on the ground that the trade mark had not been put to
genuine use for all the goods for which it had been registered, with the exception of goods consisting of
packaging.

The action for annulment against the decision of the Board of Appeal of EUIPO brought by the appellant was
dismissed by the General Court.

In support of its appeal, the appellant claimed that the General Court had misinterpreted the concept of
‘genuine use’ within the meaning of Article 15(1) of the Trade Mark Regulation and had failed to take proper
account of the characteristics of collective marks set out in Article 66 thereof.

First of all, the Court observed that the essential function of a collective mark is to distinguish goods or
services of the members of the association which is the proprietor of that mark from those of other
undertakings. Thus, unlike an individual mark, a collective mark does not have the function of indicating to
the consumer ‘the identity of origin’ of goods or services in respect of which it is registered. In that regard,
the Court noted that Article 66 of the Trade Mark Regulation by no means requires that manufacturers,
producers, suppliers or traders who are affiliated with the association which is the proprietor of a collective
mark form part of the same group of companies which manufacture or supply the goods or services under
unitary control. Furthermore, the Court held that collective marks are, like individual marks, part of the
course of trade. Their use must therefore, in order to be classified as ‘genuine’ within the meaning of
Article 15(1) of the Trade Mark Regulation, in fact be part of the objective of the undertakings concerned to
create or preserve an outlet for their goods and services.

Next, the Court held that such a mark is used in accordance with its essential function from the moment
when that use enables the consumer to understand that the goods or services covered originate from
undertakings which are affiliated with the association, the proprietor of the mark, and thereby to distinguish
those goods or services from those originating from undertakings which are not affiliated. In that case, the
Court of Justice considered it to be clear from the findings made by the General Court that the collective
mark was used in accordance with its essential function, in view of the fact that the producer or distributor
of the goods at issue was part of the appellant’s licensing system.

Finally, the Court pointed out that the assessment of genuine use of the mark at issue should be carried out
by evaluating, particularly, whether such use is viewed as warranted in the economic sector concerned to
maintain or create a share in the market for the goods or services protected by the mark, the nature of those
goods or services, the characteristics of the market, and the scale and frequency of use of the mark. The
Court of Justice found that the General Court had failed to apply those criteria to that case. The Court of

151| Judgment of the General Court of 12 December 2018, Der Griine Punkt v EUIPO — Halston Properties (Representation of a circle
with two arrows) (T-253/17, EU:T:2018:909).
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Justice held inter alia that it was for the General Court to examine whether the use properly established in
that case, namely the affixing of the mark at issue to the packaging of the goods of undertakings affiliated
with a system of local collection and of environmentally sound disposal of packaging waste, was viewed, in
the economic sector concerned, as warranted to maintain or create a share in the market for the goods.
According to the Court, it cannot be ruled out that the indication, by a manufacturer or a distributor on the
packaging of everyday consumer goods, of the affiliation with such a recycling system may influence consumers’
purchasing decisions and, thus, contribute to the maintenance or creation of a share in the market relating
to those goods.

Taking the view that the General Court had erred in law in its application of the concept of ‘genuine use’, the
Court of Justice set aside the judgment under appeal and annulled the decision of the Board of Appeal of
EUIPO.

3. Telecommunications

Reference should be made under this heading to two cases in particular. The firstis the judgment of 1 October
2019, Planet49 (C-673/17), concerning a website user’s consent to the storage of or access to information in
the form of cookies. That judgment is presented in Section XIV.1 ‘Protection of personal data’.

The second is the judgmentin AW and Others (Calls to 112) (C-417/18, EU:C:2019:671), delivered on 5 September
2019, inwhich the Court held that Member States have an obligation to ensure that telecommunications undertakings
make caller location information available, free of charge, to the authority handling emergency calls made to 112,
subject to technical feasibility, including in those cases where the call is made from a mobile telephone which is not
fitted with a SIM card. In addition, that information must be sufficiently reliable and accurate to enable the
emergency services to intervene. Finally, the Court specified the conditions for rendering the State liable in
the event of a breach of EU law.

A girl aged 17 had been kidnapped in a suburb of Panevezys (Lithuania), then raped and burnt alive in the
boot of a car. Finding herself trapped in that car boot, she had called the Lithuanian emergency call answering
centre, using a mobile telephone, on the single European emergency call number ‘112" 10 times in order to
seek help. However, the equipment in the emergency call answering centre did not show the number of the
mobile telephone used, which prevented the employees of that answering centre from locating her. It was
not possible to determine whether the mobile telephone used by the victim was fitted with a SIM card or
why her number was not visible at the emergency call answering centre.
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Relatives of the victim brought an action seeking compensation from the Lithuanian State for the non-material
damage they had sustained. They alleged that the Republic of Lithuania had failed properly to ensure the
practical implementation of Article 26(5) of Directive 2002/22, 52 which requires Member States to ensure
that the undertakings concerned make caller location information available, free of charge, to the authority
handling emergency calls as soon as the call reaches that authority.

The Regional Administrative Court, Vilnius (Lithuania), hearing the case, submitted a request to the Court
for a preliminary ruling regarding the scope of that obligation to transmit information on the location of a
person calling 112.

First, the Court stated that the obligation laid down in Article 26(5) of Directive 2002/22 applies to Member
States, subject to technical feasibility, including where the call is made from a mobile telephone which is not
fitted with a SIM card.

Next, the Court pointed out that the last sentence of Article 26(5) of Directive 2002/22 confers on Member
States some latitude when defining the criteria relating to the accuracy and reliability of information on the
location of the caller to 112. However, the criteria which they define must ensure, within the limits of technical
feasibility, that the caller’s position is located in as reliable and accurate a manner as is necessary to enable
the emergency services usefully to come to the caller’s assistance. Since such an assessment is eminently
technical and intimately linked to the specific characteristics of the national mobile telecommunications
network, it is for the national court to carry out that assessment.

Lastly, as regards the conditions that must be satisfied in order for State liability for damage caused by a
breach of EU law to be incurred, the Court noted that, admittedly, those conditions include that relating to
the existence of a direct causal link between the breach of EU law and the damage sustained by those
individuals. However, itis within the context of the national law on liability that the State must make reparation
for the consequences of the loss and damage caused, provided that the conditions for reparation of loss and
damage laid down by national law are not less favourable than those relating to similar domestic claims. It
follows that where, in accordance with the domestic law of a Member State, the existence of an indirect
causal link between the unlawful act committed by the national authorities and the damage sustained by
anindividual is regarded as sufficient to render the State liable, such an indirect causal link between a breach
of EU law attributable to that Member State and the damage sustained by an individual must also, in accordance
with the principle of equivalence, be regarded as sufficient for the purposes of rendering that Member State
liable for that breach of EU law.

4. Public procurement

In the judgment in Telecom Italia (C-697/17, EU:C:2019:599), delivered on 11 July 2019, the Court provided
clarification, in the context of a restricted procedure for the award of a public supply and public works contract,
governed by Directive 2014/24, '>3 on the conditions under which economic operators are permitted to submit a
tender. In that connection, the Court held that having regard to the requirement laid down in that directive
for the legal and substantive identity of the economic operator submitting a tender to correspond to that of

152| Directive 2002/22/EC of the European Parliament and of the Council of 7 March 2002 on universal service and users’rights relating
to electronic communications networks and services (Universal Service Directive) (O) 2002 L 108, p. 51), as amended by Directive
2009/136/EC of the European Parliament and of the Council of 25 November 2009 (O) 2009 L 337, p. 11).

153| Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public procurement and repealing
Directive 2004/18/EC (O) 2014 L 94, p. 65).
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the preselected operator, a preselected candidate which has agreed to acquire another preselected candidate,
under a merger agreement concluded between the preselection stage and the tendering stage, but completed
after the tendering stage, may submit a tender.

In May 2016, the company Infratel, on behalf of the Italian Ministry of Economic Development, initiated a
restricted procedure for the award of public contracts for the construction, maintenance and management
of a public passive ultra-broadband network in several regions of Italy. In connection with that procedure,
which related to the award of five lots, requests to participate were submitted by the company Telecom Italia
and by, inter alia, the companies Metroweb Sviluppo and OpEn Fiber. Although preselected, Metroweb
Sviluppo did not ultimately submit a tender.

In January 2017, Infratel published the list of successful tenderers and a provisional classification of those
tenderers. According to that classification, OpEn Fiber was in first place in each of the five lots, with Telecom
Italia being placed second except in lot 4, where it was in third place. Telecom Italia, being dissatisfied with
the outcome of the award procedure, first, applied for access to the documents relating to that procedure.
Itis apparent from those documents, in essence, that between the preselection stage and the deadline for
submission of tenders, Metroweb Sviluppo was acquired by OpEn Fiber, a transaction not opposed by the
European Commission. Secondly, Telecom lItalia contested the award of the five lots concerned before the
Italian courts.

Recalling first of all that, under the first sentence of Article 28(2) of Directive 2014/24, only those economic
operators invited to do so by the contracting authority following its assessment of the information provided
may submit a tender, the Court emphasised that that provision presupposes that the preselected economic
operators and those submitting tenders are legally and substantively the same. That rule is laid down in
relation to the restricted procedure, which has several stages, and particularly in relation to the preselection
and tendering stages. The Court, however, noted that that provision does not lay down any rules concerning
any changes which may have occurred in the structure or economic and technical capacity of the preselected
candidate.

In that regard, the Court recalled that in the analogous context of Directive 2004/17, >4 it had considered
the consequences of such changes taking place during a negotiated procedure for the award of a public
contractin the judgmentin MT Hajgaard and Ziiblin. '>> Thus, the Court had held that in a negotiated procedure,
where a group of undertakings preselected as such, incorporating two economic operators, has been
dissolved, one of those operators could take the place of the group and continue the procedure in its own
name, without infringing the principle of equal treatment. However, it must be established that that economic
operator by itself meets the requirements initially laid down by the contracting authority (first criterion) and
that the continuation of its participation in that procedure does not mean that other tenderers are placed
at a competitive disadvantage (second criterion).

Regarding the fulfilment of the first criterion in that case, the Court considered that the company OpEn Fiber
continued to meet the requirements initially laid down by the contracting authority in that its substantive
capacity had increased as a result of acquiring Metroweb Sviluppo.

154| Directive 2004/17/EC of the European Parliament and of the Council of 31 March 2004 coordinating the procurement procedures
of entities operating in the water, energy, transport and postal services sectors (O 2004 L 134, p. 1). That directive is no longer in
force.

155| Judgment of the Court of 24 May 2016, MT Hajgaard and Ziiblin (C-396/14, EU:C:2016:347).
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Regarding the second criterion, an acquisition such as that involving Metroweb Sviluppo must, according to
the Court, be effected in accordance with EU legislation, particularly Regulation No 139/2004. '>¢ The Court
noted that the Commission had decided on 15 December 2016, pursuant to that regulation, not to oppose
the merger between OpEn Fiber and Metroweb Sviluppo. In that context, the Court emphasised that there
are other provisions of EU law, distinct from those governing public contracts, which are specifically intended
to ensure that mergers such as that at issue in that case do not pose a threat to free and undistorted
competition within the internal market. Thus, in so far as the conduct of an economic operator complies with
those specific rules, its participation in such a merger cannot be regarded as being liable, in itself, to place
other tenderers at a competitive disadvantage, simply on the basis that the merged entity will benefit from
greater economic and technical capacity.

5. Foodstuffs

Inthe judgmentin Organisation juive européenne and Vignoble Psagot (C-363/18, EU:C:2019:954), delivered
on 12 November 2019, concerning the interpretation of Regulation (EU) No 1169/2011, 7 the Court, sitting
as the Grand Chamber, ruled that foodstuffs originating in territories occupied by the State of Israel must bear
the indication of their territory of origin, accompanied, where those foodstuffs come from a locality or a group of
localities constituting an Israeli settlement within that territory, by the indication of that provenance.

The main proceedings concerned a dispute between, on the one hand, Organisation juive européenne and
Vignoble Psagot Ltd and, on the other hand, the French Minister for the Economy and Finance in relation to
the legality of a notice concerning the indication of origin of goods originating in the territories occupied by
the State of Israel since June 1967 and requiring that those foodstuffs bear the indications in question. That
notice followed the publication by the European Commission of an Interpretative Notice on indication of
origin of goods from those territories. '>8

In the first place, the Court observed that the country of origin or the place of provenance of a foodstuff
must, in accordance with Articles 9 and 26 of Regulation No 1169/2011, be indicated where failure to indicate
this might mislead consumers into believing that that foodstuff has a country of origin or a place of provenance
different from its true country of origin or place of provenance. In addition, it noted that where the origin or
provenance is indicated on a foodstuff, it must not be deceptive.

In the second place, the Court clarified the interpretation of both the concept of ‘country of origin’ '>° and
the terms ‘country’ and ‘territory’ within the meaning of Regulation No 1169/2011. In that respect, it observed
that that concept is defined in Article 2(3) of Regulation No 1169/2011, by reference to the Union Customs

156| Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings (the EC Merger Regulation)
(0)2004L24,p. 7).

157| Regulation (EU)No 1169/2011 of the European Parliament and of the Council of 25 October 2011 on the provision of food information
to consumers, amending Regulations (EC) No 1924/2006 and (EC) No 1925/2006 of the European Parliament and of the Council, and
repealing Commission Directive 87/250/EEC, Council Directive 90/496/EEC, Commission Directive 1999/10/EC, Directive 2000/13/
EC of the European Parliament and of the Council, Commission Directives 2002/67/EC and 2008/5/EC and Commission Regulation
(EC) No 608/2004 (O) 2011 L 304, p. 18).

158]| Interpretative Notice on indication of origin of goods from the territories occupied by Israel since June 1967 (0] 2015 C 375, p. 4).

159| Articles 9(1)(i) and 26(2)(a) of Regulation No 1169/2011.
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Code, 6% according to which goods which have either been wholly obtained in a particular ‘country’ or ‘territory’
or have undergone their last substantial processing or working in that country or territory are to be regarded
as having their origin in that country or territory. 16!

As regards the term ‘country’, which is used numerous times in the TEU and the TFEU as a synonym for the
term ‘State’, the Court noted thatin order to ensure the consistentinterpretation of EU law, the same meaning
should be given to that term in the Union Customs Code and, consequently, in Regulation No 1169/2011.
‘State’ refers to a sovereign entity exercising, within its geographical boundaries, the full range of powers
recognised by international law. As for the term ‘territory’, the Court noted that it follows from the very
wording of the Union Customs Code "2 that that term refers to entities other than ‘countries’ and, therefore,
other than ‘States’. In that context, displaying, on foodstuffs, the indication that the State of Israel is their
‘country of origin’, when those foodstuffs actually originate in one of the territories which — while each has
its own international status distinct from the State of Israel — are occupied by that State and subject to a
limited jurisdiction of the latter, as an occupying power within the meaning of international humanitarian
law, would be liable to mislead consumers. Consequently, the Court held that the indication of the territory
of origin of the foodstuffs in question is mandatory, within the meaning of Regulation No 1169/2011, in order
to prevent consumers from being misled as to the fact that the State of Israel is present in the territories
concerned as an occupying power and not as a sovereign entity.

In the third and last place, the Court stated that the concept of ‘place of provenance’ '3 must be understood
as referring to any specific geographical area within the country or territory of origin of a foodstuff, with the
exception of a producer’s address. Thus, the indication that a foodstuff comes from an ‘Israeli settlement’
located in one of the ‘territories occupied by the State of Israel’ may be regarded as an indication of the ‘place
of provenance’, provided that the term ‘settlement’ refers to a specific geographical area.

In addition, as regards the issue whether the indication ‘Israeli settlement’ is mandatory, as an indication of
the place of provenance, the Court first of all underlined that the settlements established in some of the
territories occupied by the State of Israel are characterised by the fact that they give concrete expression to
a policy of population transfer conducted by that State outside its territory, in violation of the rules of
international humanitarian law. %4 The Court then held that the omission of that indication, with the result
that only the territory of origin is indicated, might mislead consumers. Consumers have no way of knowing,
in the absence of any information capable of enlightening them in that respect, that a foodstuff comes from
a locality or a set of localities constituting a settlement established in one of those territories in breach of
the rules of international humanitarian law. The Court noted that, under Regulation No 1169/2011, '¢> the
provision of information to consumers must enable them to make informed choices, with regard not only

160| Regulation (EU)No 952/2013 of the European Parliament and of the Council of 9 October 2013 laying down the Union Customs Code
(0J 2013 L 269, p. 1).

161] Article 60 of Regulation No 952/2013.
162]| Article 60 of Regulation No 952/2013.
163] Articles 9(1)(i) and 26(2)(a) of Regulation No 1169/2011.

164| Sixth paragraph of Article 49 of the Convention relative to the Protection of Civilian Persons in Time of War, signed in Geneva on
12 August 1949.

165| Recitals 3 and 4 and Article 3(1) of Regulation No 1169/2011.



to health, economic, environmental and social considerations, but also to ethical considerations and
considerations relating to the observance of international law. It made clear in that respect that such
considerations could influence consumers’ purchasing decisions.

Inthe judgmentin ExportslachterijJ. Gosschalk and Others (C-477/18 and C-478/18, EU:C:2019:1126), delivered
on 19 December 2019, the Court had the opportunity to develop its case-law on the fees payable by
slaughterhouses for official veterinary controls carried out by the competent authorities. Asked to interpret
Regulation No 882/2004, '%¢ it held, first, that the authorities are entitled to pass on to slaughterhouses the
salaries and costs of staff who do not actually perform the controls, in proportion to the time objectively required
of that administrative staff for activities inextricably linked to their performance. Secondly, it found that the
authorities are, under certain conditions, allowed to charge fees for control time that the slaughterhouse
requested from the competent authority but which was not actually worked, even though those controls
were to be carried out by contracted veterinarians who are not paid for control time not worked.

In the case in the main proceedings, several Netherlands slaughterhouses contested invoices issued by the
Netherlands authorities for veterinary inspections carried out within their establishments. Those inspections
are carried out by veterinarians and auxiliaries working for the competent authority or by contracted auxiliaries
of a private company. In practice, the slaughterhouse submits a request to the authority specifying the
number of persons required to carry out the control and the time needed to complete it. If the inspection
work takes less time than planned, the slaughterhouse is still required to pay the control time requested but
not worked.

According to the slaughterhouses, the time not worked should not be invoiced, and the salaries and costs
of the administrative and support staff of the authority should not be included in the fees charged to them.
The slaughterhouses also challenged the rates applied for the work of contracted veterinarians, who are
paid on a different basis by the authority. Finally, the referring court had doubts regarding the taking into
account, in the fees, of the costs of building up buffer reserves for a private company providing contractors,
since those reserves are intended to pay staff in the event of a health crisis so that those staff are able to
resume work as soon as the crisis is over.

Most of these questions revolve around the compatibility of the Netherlands legislation with the requirement
under Regulation No 882/2004 that fees may be levied only to finance costs actually occasioned by official
controls and borne by the competent authority. 67 In that context, the Court noted from the outset that the
requirement that official controls be effective is a key concern for the EU legislature. In the light of that
requirement of effectiveness, it pointed out, in the first place, that administrative and support staff also
contribute to the effectiveness of controls. They relieve veterinarians of the logistical organisation of inspection
work and contribute to the monitoring of controls. The salaries and costs of those staff may therefore be
taken into account in the calculation of the fees, but only in proportion to the hours of work required for
activities inextricably linked to the performance of official controls.

In the second place, the Court found that charging for control time which has not actually been worked is
allowed where failure to levy such fees could affect the effectiveness of the controls system. However,
slaughterhouses must have the possibility of informing the competent authority of their intention to shorten
the duration of a control vis-a-vis the period originally planned, provided that that intention is expressed
within a reasonable period specified for that purpose by that authority.

166| Regulation (EC) No 882/2004 of the European Parliament and of the Council of 29 April 2004 on official controls performed to ensure
the verification of compliance with feed and food law, animal health and animal welfare rules (O) 2004 L 165, p. 1, and corrigendum
0) 2004 L 191, p. 1).

167| Article 27(1) and (4)(a) of Regulation No 882/2004.
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The Court added that charging for control time not worked is subject to additional conditions where the
inspection is carried out by contracted veterinarians who are not remunerated for control time not worked.
In that case, the authority may, at most, charge a sum corresponding to the amount of the fee, less the salary
costs of contracted veterinarians. The balance of the fee thus obtained must also genuinely correspond to
overhead costs provided for in the regulation.

Moreover, as regards the taking into account in general of the fees of contracted veterinarians, who are paid
less than veterinarians employed by the competent authority, the Court stated that flat-rate fees, which are,
in principle, allowed under Regulation No 882/2004, may also be applied when contracted veterinarians
carry out the control. However, those fees must not, in general, be higher than the costs borne by the
authority. Therefore, if the authority finds that it has made a profit over a given period, it must reduce the
amount of the flat-rate fees for the following period.

Finally, the Court dismissed the possibility of taking into account, in the fee calculation, the costs of building
up buffer reserves for a private company which the authority uses to source auxiliaries. The fees may cover
only the costs actually stemming from controls carried out in food establishments.

6. Motor insurance

Inthe judgmentin Linea Directa Aseguradora (C-100/18, EU:C:2019:517), delivered on 20 June 2019, the Court
interpreted the concept of ‘use of vehicles’ within the meaning of Directive 2009/103 '8 on civil liability motor
insurance and found that that concept covers a situation in which a vehicle parked in a private garage of a
building for more than 24 hours has caught fire, giving rise to a fire which originated in the electrical circuit
of that vehicle and caused damage to that building.

In August 2013, a vehicle parked for more than 24 hours in a private garage in a building caught fire and
caused damage. The fire originated in the electrical circuit of the vehicle. The owner of the vehicle had taken
out insurance against civil liability in respect of the use of motor vehicles from the company Linea Directa.
The building was insured by Segurcaixa, which compensated the company that owned the building in the
amount of EUR 44 704.34 for the damage caused.

In March 2014, Segurcaixa brought an action against Linea Directa for the latter to be ordered to reimburse
the compensation paid, on the ground that the accident had originated in a ‘use of a vehicle’, within the
meaning of Spanish law, covered by the vehicle's motor insurance. Segurcaixa’s application was dismissed
at first instance. In the appeal proceedings, Linea Directa was ordered to pay the compensation requested
by Segurcaixa. Linea Directa lodged an appeal on a point of law before the Spanish Supreme Court. As it had
doubts regarding the interpretation of the concept of ‘use of vehicles’ in Directive 2009/103, that court decided
to refer several questions to the Court for a preliminary ruling.

168| Directive 2009/103/EC of the European Parliament and of the Council of 16 September 2009 relating to insurance against civil liability
in respect of the use of motor vehicles, and the enforcement of the obligation to insure against such liability (O) 2009 L 263, p. 11).
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The Court first of all recalled that the concept of ‘use of vehicles’, within the meaning of that directive, 1% is
an autonomous concept of EU law, the interpretation of which cannot be left to the discretion of each Member
State. It also emphasised that that objective of protecting the victims of accidents caused by those vehicles
has continuously been pursued and reinforced by the EU legislature.

In the light of its case-law, 70 the Court recalled that the concept of ‘use of vehicles’is not limited to road use
and includes any use of a vehicle that is consistent with its usual function, including any use of a vehicle as
ameans of transport. In that context, the Court noted, on the one hand, that the fact that the vehicle involved
in an accident was stationary when the accident occurred does not, in itself, preclude the use of that vehicle
at that time from falling within the scope of its function as a means of transport. Likewise, whether or not
the engine of the vehicle concerned was running at the time of the accident is not conclusive either. On the
other hand, no provision in Directive 2009/103 limits the scope of the insurance obligation and of the protection
which that obligation is intended to give to the victims of accidents caused by motor vehicles to the use of
such vehicles on certain terrain or on certain roads.

Consequently, the Court concluded that the concept of ‘use of vehicles’, within the meaning of Directive
2009/103, does not depend on the characteristics of the terrain on which the vehicle is used and, in particular,
the fact that the vehicle at issue is, at the time of the accident, stationary and in a car park. In those
circumstances, the Court held that the parking and the period of immobilisation of the vehicle are natural
and necessary steps which form an integral part of the use of that vehicle as a means of transport. Thus, a
vehicle is used in accordance with its function as a means of transport, in principle, also while it is parked
between two journeys.

In that case, the Court considered that the parking of a vehicle in a private garage constitutes a use of that
vehicle which is consistent with its function as a means of transport, that conclusion not being affected by
the fact that the vehicle was parked for more than 24 hours in that garage.

Lastly, as regards the fact that the accident at issue in the main proceedings resulted from a fire caused by
the electrical circuit of a vehicle, the Court held that since the vehicle, which caused that accident, meets the
definition of ‘vehicle’, within the meaning of Directive 2009/103, 7" there is no need to distinguish between
the parts of that vehicle which caused the harmful event or to determine the functions which that part
performs.

7. Control of the acquisition and possession of weapons

By its judgment in Czech Republic v Parliament and Council (C-482/17, EU:C:2019:1035), delivered on
3 December 2019, the Court dismissed the action for the whole or partial annulment of Directive 2017/853 72 (‘the
contested directive’) by which the European Parliament and the Council amended Council Directive 91/477/EEC on

169| The first paragraph of Article 3 of Directive 2009/103 provides that each Member State is, subject to Article 5 of that directive, to
take all appropriate measures to ensure that civil liability in respect of the use of vehicles normally based in its territory is covered
by insurance.

170]| See, inter alia, the judgments of the Court of 20 December 2017, Nuiez Torreiro (C-334/16, EU:C:2017:1007), and of 15 November
2018, BTA Baltic Insurance Company (C-648/17, EU:C:2018:917).

171| Article 1(1) of Directive 2009/103.

172] Directive (EU) 2017/853 of the European Parliament and of the Council of 17 May 2017 amending Council Directive 91/477/EEC on
control of the acquisition and possession of weapons (0) 2017 L 137, p. 22).
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control of the acquisition and possession of weapons 73 (‘the Firearms Directive’). The Court held that the
measures taken by the European Parliament and the Council in the contested directive do not entail breaches
of the principles of conferral of powers, proportionality, legal certainty, protection of legitimate expectations
or non-discrimination as alleged by the Czech Republic in support of its action.

With a view to abolishing border controls within the Schengen area, the Firearms Directive established a
harmonised minimum framework for the possession and acquisition of firearms and their transfer between
Member States. To that end, that directive lays down provisions concerning the conditions subject to which
various categories of firearms may be acquired and held, while laying down, on the basis of requirements
of public safety, that the acquisition of certain types of firearm must be prohibited.

In response to certain terrorist acts, the European Parliament and the Council adopted, in 2017, the contested
directive in order to introduce stricter rules for the most dangerous deactivated and semi-automatic firearms.
At the same time, that directive also intends to facilitate the free movement of certain weapons by laying
down inter alia marking rules.

So far as concerns automatic firearms converted into semi-automatic firearms, which are in principle
prohibited, the contested directive contains a derogation whose conditions are fulfilled only by Switzerland,
which is part of the Schengen area and to which the Firearms Directive applies. It involves the condition
relating to the existence of a military system based on general conscription and having had in place over the
last 50 years a system of transfer of military firearms to persons leaving the army.

The Czech Republic brought an action before the Court seeking the annulment, in whole or in part, of the
contested directive. In those proceedings, the Czech Republic was supported by Hungary and Poland, while
the European Parliament and the Council were supported by the French Republic and the European Commission.

As regards the alleged breach of the principle of conferral of powers, first of all, the Court recalled that even
where an act based on Article 114 TFEU, such as the Firearms Directive, has already removed any obstacle
to trade in the area that it harmonises, the EU legislature cannot be denied the possibility of adapting that
act, on the basis of that provision, to any change in circumstances having regard to its task of safeguarding
the general interests recognised by the Treaties. Those general interests include the fight againstinternational
terrorism and serious crime and the maintenance of public security.

Next, in the case of an act which amends existing rules, the Court stated that it is important to take into
account, for the purposes of identifying its legal basis, the existing rules which it amends and, in particular,
their objective and content. Examining the amending actin isolation could lead to the paradoxical result that
that act could not be adopted on the basis of Article 114 TFEU, whereas it would be possible for the EU
legislature to achieve the same normative result by repealing the initial act and, on the basis of that provision,
fully recasting it into a new act. Consequently, the Court held that it was necessary to identify the legal basis
on which the contested directive had to be adopted by taking into account both the context constituted by
the Firearms Directive and the rules stemming from the amendments made to it by the contested directive.

Lastly, after comparing the objective and the content of the Firearms Directive with those of the contested
directive, the Court found that both directives are intended to ensure approximation of the provisions of the
Member States on the free movement of firearms for civilian use whilst circumscribing that freedom with

173| Council Directive 91/477/EEC of 18 June 1991 on control of the acquisition and possession of weapons (O) 1991 L 256, p. 51).



safety guarantees suited to the nature of those goods, and that the contested directive simply adjusts the
balance created by the Firearms Directive between those two objectives in order to adapt it to changes in
circumstances.

On that point, the Court recalled that the harmonisation of aspects relating to the safety of goods is one of
the essential elements for the proper functioning of the internal market, disparate rules in that area being
such as to create obstacles to trade. Given that the specificity of firearms resides in the danger they pose
not only to users but also to the public at large, public safety considerations are essential in the context of
rules on the acquisition and possession of those goods.

In those circumstances, the Court held that the EU legislature did not exceed the margin of discretion conferred
on it by Article 114 TFEU in adopting the contested directive on the basis of that provision.

Asregards the alleged breach of the principle of proportionality, the Court examined whether the Interinstitutional
Agreement on Better Law-Making 74 formally required the Commission to carry out an impact assessment
of the measures envisaged by the adoption of the contested directive so as to enable the proportionality of
those measures to be assessed. In that respect, the Court noted that the preparation of impact assessments
is a step in the legislative process that, as a rule, must take place if the legislative initiative is liable to have
significant economic, environmental or social implications. An obligation to carry out such an assessment
in every circumstance, however, does not follow from the wording of that agreement.

Therefore, not carrying out an impact assessment cannot be regarded as a breach of the principle of
proportionality where the EU legislature is in a particular situation requiring it to be dispensed with, provided,
however, thatit has sufficientinformation enabling it to assess the proportionality of the envisaged measures.

Later in the judgment, the Court found that the EU legislature had at its disposal numerous analyses and
recommendations covering all the issues raised in the Czech Republic’'s argument and that, contrary to what
that Member State claimed, the measures criticised did not appear, in the light of those analyses and
recommendations, manifestly inappropriate in relation to the objectives of ensuring public safety and security
for citizens of the Union and facilitating the functioning of the internal market in firearms for civilian use.

Consequently, the Court held that, in the case at hand, the EU institutions had not exceeded their wide
discretion when called upon to conduct such complex assessments and evaluations of a political, economic
or social nature. Finally, the Court further rejected the arguments of the Czech Republic directed more
specifically against certain provisions of the contested directive which that Member State deemed to be
contrary to the principles of proportionality, legal certainty and protection of legitimate expectations of
categories of owners or holders of weapons potentially subject to a stricter regime under the contested
directive and, lastly, the principle of non-discrimination.

Regarding that last principle, the Court held inter alia that the derogation enjoyed by Switzerland takes into
account both the culture and traditions of that country and the fact that, owing to those traditions, it has the
proven experience and ability to trace and monitor the persons and weapons concerned, which gives reason
to assume that the public security and safety objectives pursued by the contested directive will, despite that
derogation, be achieved. Given that no Member State of the European Union appears to be in a comparable
situation to that of Switzerland, there is no discrimination.

174| Interinstitutional Agreement between the European Parliament, the Council of the European Union and the European Commission
on Better Law-Making of 13 April 2016 (O) 2016 L 123, p. 1).



XIV. Internet and electronic commerce

A number of judgments are worthy of note under this heading, including three in the field of personal data
protection and one concerning electronic commerce. Furthermore, two judgments, Funke Medien NRW
(C-469/17) and Spiegel Online (C-516/17), both delivered on 29 July 2019, deal with the protection of the exclusive
rights of authors where their works are reproduced and communicated to the public via the internet. Those
two judgments are presented in Section XIII.1 ‘Copyright”.

1. Protection of personal data

In 2019, the Court, sitting as the Grand Chamber, delivered three particularly important judgments in the
area of personal data protection. Two of them required the Court to clarify the obligations of operators of a
search engine in the context of the de-referencing of sensitive data, and the territorial scope of de-referencing.
The third judgment concerns a website user’s consent to the storage of or access to information in the form
of cookies.

By its judgment of 24 September 2019, GC and Others (De-referencing of sensitive data) (C-136/17, EU:C:2019:773),
the Court, sitting as the Grand Chamber, clarified the obligations of operators of a search engine in the context
of a request for de-referencing relating to sensitive data.

Google had refused to accede to the requests of four individuals to de-reference, in the list of results displayed
by the search engine in response to searches against their names, various links leading to web pages published
by third parties, including press articles. Following complaints by those four individuals, the French Data
Protection Authority — Commission nationale de I'informatique et des libertés (CNIL) — refused to serve
formal notice on Google to carry out the de-referencing requested. The French Council of State, before which
the case was brought, asked the Court to clarify the obligations of an operator of a search engine when
handling a request for de-referencing under Directive 95/46. 17>

First, the Court recalled that the processing of personal data revealing racial or ethnic origin, political opinions,
religious or philosophical beliefs, or trade-union membership, and the processing of data concerning health
or sex life, is prohibited, 76 subject to certain exceptions and derogations. As regards the processing of data
relating to offences, criminal convictions or security measures, such processing may in principle be carried
out only under the control of official authority, or if suitable specific safeguards are provided under national
law. 177

175| Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard
to the processing of personal data and on the free movement of such data (O) 1995 L 281, p. 31). That directive was repealed, with
effect from 25 May 2018, by Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection
of natural persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation) (O) 2016 L 119, p. 1).

176| Article 8(1) of Directive 95/46 and Article 9(1) of Regulation 2016/679.

177| Article 8(5) of Directive 95/46 and Article 10 of Regulation 2016/679.
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The Court ruled that the prohibition and restrictions relating to the processing of those special categories
of data apply to the operator of a search engine, in the same way as any other controller of personal data.
The purpose of those prohibitions and restrictions is to ensure enhanced protection as regards such processing,
which, because of the particular sensitivity of the data, is liable to constitute a particularly serious interference
with the fundamental rights to privacy and the protection of personal data. 78

However, the operator of a search engine is responsible not because personal data appear on a web page
published by a third party, but because of the referencing of that page. In those circumstances, the prohibition
and restrictions relating to the processing of sensitive data apply to that operator only by reason of that
referencing and thus via a verification to be carried out, under the supervision of the competent national
authorities, on the basis of a request by the data subject.

Secondly, the Court held that when the operator receives a request for de-referencing relating to sensitive
data, itis in principle required, subject to certain exceptions, to accede to that request. As regards those
exceptions, the operator may, inter alia, refuse to accede to such arequestifit establishes that the links lead
to data which are manifestly made public by the data subject, 7? provided that the referencing of those links
satisfies the other conditions of lawfulness of the processing of personal data and unless the data subject
has the right to object to that referencing on grounds relating to the data subject’s particular situation. '8°

In any event, when the operator of a search engine receives a request for de-referencing, it must ascertain
whether the inclusion in the list of results displayed following a search on the basis of the data subject’s
name of the link to a web page on which sensitive data are published is strictly necessary for protecting the
freedom of information of internet users '8 potentially interested in accessing that web page by means of
such a search. In that regard, the Court pointed out that while the rights to privacy and the protection of
personal data override, as a general rule, the freedom of information of internet users, that balance may
however depend, in specific cases, on the nature of the information in question and its sensitivity for the
data subject’s private life and on the interest of the public in having that information, an interest which may
vary, in particular, according to the role played by the data subject in public life.

Thirdly, the Court ruled that, in the context of a request for de-referencing in respect of data relating to
criminal proceedings brought against the data subject, concerning an earlier stage of the proceedings and
no longer corresponding to the current situation, it is for the operator of a search engine to assess whether,
in the light of all the circumstances of the case, the data subject has a right to the information in question
no longer, in the present state of things, being linked with the data subject’'s name by a list of results displayed
following a search carried out on the basis of that name. However, even if that is not the case because the
inclusion of the link in question is strictly necessary for reconciling the data subject’s rights to privacy and
the protection of personal data with the freedom of information of potentially interested internet users, the
operator is required, at the latest on the occasion of the request for de-referencing, to adjust the list of results
in such away that the overall picture it gives the internet user reflects the current legal position, which means
in particular that links to web pages containing information on that point must appear in first place on the
list.

178| Therights to privacy and the protection of personal data are guaranteed by Articles 7 and 8 of the Charter.
179] Article 8(2)(e) of Directive 95/46 and Article 9(2)(e) of Regulation 2016/679.
180| Point (a) of the first paragraph of Article 14 of Directive 95/46 and Article 21(1) of Regulation 2016/679.

181| Freedom of expression and information is enshrined in Article 11 of the Charter.



By its judgment of 24 September 2019, Google (Territorial scope of de-referencing) (C-507/17, EU:C:2019:772),
the Court, sitting as the Grand Chamber, held that the operator of a search engine is, in principle, required to
carry out a de-referencing only on the versions of its search engine corresponding to all Member States.

The CNIL served formal notice on Google that, where that company grants a request for de-referencing, it
must remove from the list of results displayed on all its search engine’s domain name extensions, following
a search conducted on the basis of the name of the data subject, links to web pages containing personal
data concerning that data subject. Following Google’s refusal to comply with that formal notice, the CNIL
imposed a penalty of EUR 100 000 on that company. The French Council of State, in the proceedings initiated
before it by Google, asked the Court to clarify the territorial scope of the obligation for a search engine
operator to give effect to the right to de-referencing under Directive 95/46.

First of all, the Court recalled the possibility, under EU law, for natural persons to assert their right to de-
referencing against a search engine operator that has one or more establishments in the territory of the
European Union, regardless of whether the processing of personal data (in that case, the referencing of links
to web pages containing personal data concerning the person availing himself or herself of that right) takes
place in the European Union or not. '82

As regards the scope of the right to de-referencing, the Court considered that the operator of a search engine
is required to carry out the de-referencing not on all versions of its search engine, but on the versions of that
search engine corresponding to all the Member States. It noted in that regard that while a universal de-
referencing would, in view of the characteristics of the internet and search engines, meet in full the EU
legislature’s objective of guaranteeing a high level of protection of personal data throughout the European
Union, it is in no way apparent from EU law '83 that, for the purposes of achieving such an objective, the
legislature chose to confer a scope on the right to de-referencing which goes beyond the territory of the
Member States. In particular, while EU law establishes cooperation mechanisms between the supervisory
authorities of the Member States so that they may come to a joint decision based on weighing the right to
privacy and the protection of personal data, on the one hand, against the interest of the public in various
Member States in having access to information, on the other, no provision is currently made for such
mechanisms as regards the scope of a de-referencing outside the European Union.

As EU law currently stands, it is for the operator of a search engine to carry out the requested de-referencing
not only on the version of the search engine corresponding to the Member State of residence of the person
benefiting from that de-referencing, but on the versions of the search engine corresponding to the Member
States, in order, in particular, to ensure a consistent and high level of protection throughout the European
Union. Moreover, it is for such an operator to take, if necessary, sufficiently effective measures to prevent
or, at the very least, seriously discourage EU internet users from gaining access, as the case may be from a
version of the search engine corresponding to a third State, to the links concerned by the de-referencing,
and it is for the national court to ascertain whether the measures adopted by the operator meet that
requirement.

Lastly, the Court emphasised that although EU law does not require the operator of a search engine to carry
out a de-referencing on all the versions of its search engine, it also does not prohibit such a practice.
Accordingly, a supervisory or judicial authority of a Member State remains competent to weigh up, in the
light of national standards of protection of fundamental rights, a data subject’s right to privacy and the

182]| Article 4(1)(a) of Directive 95/46 and Article 3(1) of Regulation 2016/679.

183] Article 12(b) and point (a) of the first paragraph of Article 14 of Directive 95/46 and Article 17(1) of Regulation 2016/679.
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protection of personal data concerning him or her, on the one hand, and the right to freedom of information,
on the other, and, after weighing those rights against each other, to order, where appropriate, the operator
of that search engine to carry out a de-referencing concerning all versions of that search engine.

In the judgment of 1 October 2019, Planet49 (C-673/17, EU:C:2019:801), the Court, sitting as the Grand
Chamber, held that consent to the storage of or access to information in the form of cookies installed on a
website user’s terminal equipment is not validly constituted if given by way of a pre-ticked checkbox,
irrespective of whether or not the information in question is personal data. Furthermore, the Court made
clear that the service provider must inform a website user of the duration of the operation of cookies and whether
or not third parties may have access to those cookies.

The case in the main proceedings concerned a promotional lottery organised by Planet49 on the website
www.dein-macbook.de. Internet users wishing to take partin that lottery were required to enter their names
and addresses on a web page with checkboxes. The checkbox authorising the installation of cookies was
pre-ticked. In an appeal brought by the German Federation of Consumer Organisations, the German Federal
Court of Justice harboured doubts about the validity of the consent obtained from internet users by means
of the pre-ticked checkbox and about the extent of the information obligation owed by the service provider.

The request for a preliminary ruling concerned, in substance, the concept of consent referred to in the
Directive on privacy and electronic communications, '8 read in conjunction with Directive 95/46 '8 and the
General Data Protection Regulation. '8¢

First, the Court observed that Article 2(h) of Directive 95/46, to which Article 2(f) of the Directive on privacy
and electronic communications refers, defines ‘consent’ as being ‘any freely given specific and informed
indication of his [or her] wishes by which the data subject signifies his [or her] agreement to personal data
relating to him [or her] being processed'. It noted that the requirement of an ‘indication’ of the data subject’s
wishes clearly points to active, rather than passive, behaviour. However, consent given in the form of a pre-
ticked checkbox does not imply active behaviour on the part of a website user. Furthermore, the legislative
origins of Article 5(3) of the Directive on privacy and electronic communications, which provides — as amended
by Directive 2009/136 — that the user must have ‘given his or her consent’ to the storage of cookies, seems
to indicate that user consent may no longer be presumed but must be the result of active behaviour on the
part of the user. Finally, active consent is now provided for in the General Data Protection Regulation, 187
Article 4(11) of which requires an indication of the data subject’s wishes in the form of ‘clear affirmative action’
and recital 32 of which expressly precludes ‘silence, pre-ticked boxes or inactivity’ from constituting consent.

The Court therefore held that consent is not validly constituted if the storage of information, or access to
information already stored in the website user’s terminal equipment, is permitted by way of a pre-ticked
checkbox which the user must deselect to refuse giving consent. It added that the fact that the user selects
the button to participate in the lottery in question cannot be sufficient for it to be concluded that the user
validly gave consent to the storage of cookies.

184 Article 2(f) and Article 5(3) of Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the
processing of personal data and the protection of privacy in the electronic communications sector (Directive on privacy and electronic
communications) (O) 2002 L 201, p. 37), as amended by Directive 2009/136/EC of the European Parliament and of the Council of
25 November 2009 (O) 2009 L 337, p. 11).

185]| Article 2(h) of Directive 95/46.

186| Article 6(1)(a) of Regulation 2016/679.

187| Article 6(1)(a) of Regulation 2016/679.
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Secondly, the Court stated that Article 5(3) of the Directive on privacy and electronic communications aims
to protect the user from interference with his or her private sphere, regardless of whether or not that
interference involves personal data. It follows that the concept of consent is not to be interpreted differently
according to whether or not the information stored or accessed on a website user’s terminal equipment is
personal data.

Thirdly, the Court noted that that provision requires the user concerned to have given consent, having been
provided with clear and comprehensive information, inter alia, about the purposes of the processing. Clear
and comprehensive information implies that a user is in a position to be able to determine easily the
consequences of any consent he or she might give and ensure that the consent given is well informed. In
thatregard, the Court held that the duration of the operation of the cookies and whether or not third parties
may have access to those cookies form part of the clear and comprehensive information which must be
provided to a website user by the service provider.

2. Electronic commerce

By its judgment of 19 December 2019, Airbnb Ireland (C-390/18, EU:C:2019:1112), the Grand Chamber of the
Court held, first, that an intermediation service which, by means of an electronic platform, is intended to connect,
for remuneration, potential guests with professional or non-professional hosts offering short-term accommodation
services, while also providing a certain number of services ancillary to that intermediation service, must be classified
as an ‘information society service’ under Directive 2000/31 on electronic commerce. '8 Secondly, the Court found
that in criminal proceedings with an ancillary civil action, an individual may oppose the application to him
or her of measures of a Member State restricting the freedom to provide such a service which that individual
provides from another Member State, where those measures were not notified in accordance with the second
indent of Article 3(4)(b) of that directive.

The dispute in the main proceedings concerned criminal proceedings broughtin France following a complaint,
together with an application to be joined as a civil party to the proceedings, lodged against Airbnb Ireland
by the Association pour un hébergement et un tourisme professionnels (Association for professional tourism
and accommodation). Airbnb Ireland is an Irish company that manages an electronic platform which, in
return for payment of a commission, makes it possible to establish contact, particularly in France, between
professional hosts and private individuals offering short-term accommodation services and people looking
for such accommodation. In addition, Airbnb Ireland offers those hosts ancillary services, such as a format
for setting out the content of their offer, civil liability insurance, a tool for estimating their rental price or
payment services for the provision of those services.

The association which lodged the complaint against Airbnb Ireland maintained that that company did not
merely connect two parties through its eponymous platform; it also acted as an estate agent without holding
a professional licence, in breach of the act known as the Hoguet Law, which applies to the activities of real
estate professionals in France. For its part, Airbnb Ireland claimed that, on any view, Directive 2000/31
precluded that legislation.

188| Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information society
services, in particular electronic commerce, in the internal market (‘Directive on electronic commerce’) (O) 2000 L 178, p. 1).
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Asked, in the first place, about the classification of the intermediation service provided by Airbnb Ireland,
the Court pointed out, referring to the judgment in Asociacién Profesional Elite Taxi, '8 that if an intermediation
service satisfies the conditions laid down in Article 1(1)(b) of Directive 2015/1535, 99 to which Article 2(a) of
Directive 2000/31 refers — that is to say, it is provided for remuneration, at a distance, by electronic means
and at the individual request of a recipient of services — then, in principle, it is an ‘information society service’,
distinct from the subsequent service to which it relates. However, this will not be the case if it appears that
that intermediation service forms an integral part of an overall service whose main component is a service
coming under another legal classification.

In that case, the Court found that an intermediation service such as that provided by Airbnb Ireland satisfied
those conditions, and the nature of the links between the intermediation service and the provision of
accommodation did not justify departing from the classification of that intermediation service as an ‘information
society service' and thus the application of Directive 2000/31 to it.

To underline the separate nature of such an intermediation service vis-a-vis the accommodation services to
which itrelates, the Court noted, first, that that service is not aimed only at providing immediate accommodation
services, but rather consists essentially in providing a tool for presenting and finding accommodation for
rent, thereby facilitating the conclusion of future rental agreements. Therefore, that type of service cannot
be regarded as being merely ancillary to an overall accommodation service. Secondly, the Court pointed out
that an intermediation service such as the one provided by Airbnb Ireland is in no way indispensable to the
provision of accommodation services, since guests and hosts have a number of other channels in that respect,
some of which are long-standing. Thirdly and lastly, the Court stated that there was nothing in the file to
indicate that Airbnb sets or caps the amount of the rents charged by the hosts using that platform.

The Court further stated that the other services offered by Airbnb Ireland do not call that finding into question,
since the various services provided are merely ancillary to the intermediation service provided by that
company. In addition, it pointed out that, unlike the intermediation services at issue in the judgments in
Asociacién Profesional Elite Taxi and Uber France, '°! neither that intermediation service nor the ancillary
services offered by Airbnb Ireland make it possible to establish the existence of a decisive influence exercised
by that company over the accommodation services to which its activity relates, with regard both to determining
the rental price charged and selecting the hosts or accommodation for rent on its platform.

In the second place, the Court examined whether Airbnb Ireland may, in the main proceedings, oppose the
application to that company of a law restricting the freedom to provide information society services provided
by an operator from another Member State, such as the Hoguet Law, on the ground that that law was not
notified by the French Republic in accordance with the second indent of Article 3(4)(b) of Directive 2000/31.
In that regard, the Court stated that the fact that that law predates the entry into force of Directive 2000/31
cannot have had the consequence of freeing the French Republic of its notification obligation. Next, drawing
on the reasoning followed in the judgmentin CIA Security International, '°2 it found that that obligation, which
constitutes a substantial procedural requirement, must be recognised as having direct effect. The Court

189| Judgment of the Court of 20 December 2017, Asociacién Profesional Elite Taxi (C-434/15, EU:C:2017:981, paragraph 40).

190]| Directive (EU) 2015/1535 of the European Parliament and of the Council of 9 September 2015 laying down a procedure for the
provision of information in the field of technical regulations and of rules on Information Society services (O) 2015 L 241, p. 1).

191| Judgment of the Court of 10 April 2018, Uber France (C-320/16, EU:C:2018:221).

192| Judgment of the Court of 30 April 1996, CIA Security International (C-194/94, EU:C:1996:172).


http://curia.europa.eu/juris/documents.jsf?language=EN&critereEcli=ECLI:EU:C:2017:981
http://curia.europa.eu/juris/documents.jsf?language=EN&critereEcli=ECLI:EU:C:2018:221
http://curia.europa.eu/juris/documents.jsf?language=EN&critereEcli=ECLI:EU:C:1996:172

therefore concluded that a Member State’s failure to fulfil its obligation to give notification of such a measure
may be relied on by an individual not only in criminal proceedings brought against that individual, but also
in a claim for damages brought by another individual who has been joined as civil party.

XV. Social policy

In relation to social policy, several judgments deserve to be mentioned. They concern the principle of equal
treatmentin employment and social security, the organisation of working time, the right to paid annual leave
and the protection of workers in the event of the insolvency of their employer.

1. Equal treatment in employment and social security

Reference must be made under this heading to four judgments that deal, in one way or another, with different
treatment on grounds of sex or sexual orientation and religion. In a fifth judgment, delivered in Commission
v Poland (Independence of ordinary courts) (C-192/18, EU:C:2019:924), delivered on 5 November 2019, the
Court upheld the action for failure to fulfil obligations brought by the Commission against the Republic of
Poland and held that that Member State had failed to fulfil its obligations under EU law, first, by establishing
a different retirement age for male and female judges and public prosecutors in Poland and, secondly, by
lowering the retirement age of judges of the ordinary courts while conferring on the Minister for Justice the
power to extend the period of active service of those judges. 193

In its judgment in E.B. (C-258/17, EU:C:2019:17), delivered on 15 January 2019, the Grand Chamber of the
Courtruled on the application of Directive 2000/78 "°* (‘the Anti-Discrimination Directive’) in relation to a disciplinary
decision adopted in 1975 ordering the early retirement of an official with a reduction of 25% in the amount of his
pension. Thatdisciplinary sanction had been imposed on an Austrian police official as a result of having been
convicted of the crime of an attempted act of same-sex indecency with young persons. In 2009, the person
concerned submitted several applications to the pensions authority seeking, inter alia, to challenge the legal
effects of that disciplinary decision. Ruling on that case, the referring court held that the contested disciplinary
decision was based on a difference in treatment on grounds of sexual orientation, in so far as the penalty
provided for by the national legislation applicable at the material time would have been considerably less
severe in the absence of the male homosexual nature of the indecency sanctioned. Accordingly, it decided
to ask the Court about the applicability of the provisions of the Anti-Discrimination Directive in a case such
as that at issue in the main proceedings and about the obligations incumbent, as the case may be, on the
national court under that directive.

The Court first of all held that a situation such as that created by the compulsory early retirement of the
former police official falls within the scope of application ratione materiae of the Anti-Discrimination Directive
provided that the retirement pension paid to that former official is covered by the concept of ‘pay’ within the

193] That judgmentis presented in Section I.1 ‘Right to an impartial tribunal and a fair trial".

194| Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and
occupation (O) 2000 L 303, p. 16).
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meaning of Article 157 TFEU. Therefore, it is for the referring court to verify whether that pension is, under
national law, regarded as pay which continues to be paid in the context of an employment relationship which
continues after the civil servant becomes entitled to retirement benefits.

As regards the applicability ratione temporis of the Anti-Discrimination Directive, the Court noted, next, that
a new rule of law applies not to situations that have arisen and become definitive under the old law, but
solely to their future effects and to new legal situations. It follows that the disciplinary sanction consisting
in the compulsory early retirement of the police official, which is based on a difference of treatment on
grounds of sexual orientation and gives rise to direct discrimination within the meaning of Article 2(2)(a) of
the Anti-Discrimination Directive, can no longer be called into question on the basis of that directive since
it became final before the expiry of the time limit for transposing that directive and exhausted all of its effects
at the time of the directive’s entry into force. The application of the Anti-Discrimination Directive after the
expiry of the time limit for transposing it requires, by contrast, the national court to re-examine, for the
period beginning on that date, the discriminatory sanction consisting in the 25% reduction in the amount of
the pension regularly paid to the former official, in order to calculate the amount he would have received in
the absence of any discrimination on grounds of sexual orientation.

In the judgment in Cresco Investigation (C-193/17, EU:C:2019:43), delivered on 22 January 2019, the Grand
Chamber of the Court held that Austrian legislation granting a paid public holiday on Good Friday and, in the
case of work carried out on that day, ‘public holiday pay’only to employees belonging to certain Christian churches
is incompatible with Article 21 of the Charter, which may be relied on in disputes between individuals, and with the
Anti-Discrimination Directive.

In the case in the main proceedings, an action was brought against a private detective agency by one of its
employees who had worked on a Good Friday but did not receive ‘public holiday pay’, which, under national
law, was to be paid only to members of certain churches. The employee claimed that he was a victim of
discrimination on grounds of religion and sought payment by his employer of that pay. The referring court
hearing the case decided to ask the Court about the compatibility of the Austrian legislation with Article 21
of the Charter and with the Anti-Discrimination Directive.

In the first place, the Court found that that legislation amounts to direct discrimination on grounds of religion
within the meaning of Article 2(2)(a) of the Anti-Discrimination Directive. The difference in treatment established
by the national legislation is directly based on the employees’ religion. Furthermore, it concerns categories
of employees in comparable situations. Both the grant of a paid public holiday on Good Friday and the grant
of public holiday pay to employees who are members of one of the churches referred to are dependent only
onwhether thatemployee is formally a member of that church. Thus, first, such employees are free to choose,
as they wish, how to spend their time on that public holiday and may, for example, use it for rest or leisure
purposes, whereas other employees who wish to have a rest or leisure period on Good Friday are not,
however, entitled to a corresponding public holiday. Secondly, the employees who are members of the
churches concerned are entitled to public holiday pay even if they would have worked on Good Friday without
feeling any obligation or need to celebrate that religious festival. In that respect, their situation is no different
from that of other employees who worked on Good Friday without receiving such a benefit.

In the second place, the Court — while noting that the objective of the Austrian legislation at issue, namely
to take account of the particular importance of Good Friday for the members of the churches concerned,
falls within the scope of protection of freedom of religion — found that the direct discrimination which it
establishes cannot be justified on the basis of Article 2(5) of the Anti-Discrimination Directive or Article 7(1)
thereof. Provision is made in Austrian law for employees not belonging to the Christian churches covered by
the legislation at issue to celebrate a religious festival that does not coincide with a public holiday not by the
grant of an additional public holiday but by the imposition of a duty of care on employers vis-a-vis their
employees, which allows the latter to obtain, if they so wish, the right to be absent from their work for the
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amount of time necessary to perform certain religious rites. It follows that the legislation at issue is not
necessary for the protection of the freedom of religion within the meaning of Article 2(5) of the Anti-
Discrimination Directive. For that very reason, that legislation also cannot be regarded as including specific
measures the aim of which is to compensate, in accordance with the principle of proportionality and, as far
as possible, the principle of equal treatment, for a disadvantage in the working life of the employees concerned,
as referred to in Article 7(1) of that directive.

As regards the implementation, in the case in the main proceedings, of the prohibition of discrimination on
grounds of religion under EU law, the Court confirmed that the Anti-Discrimination Directive cannot be relied
onin a dispute between individuals in order to set aside the legislation of a Member State where, as in that
case, itis not capable of being interpreted in conformity with that directive. However, the Anti-Discrimination
Directive does not itself establish the principle of equal treatmentin the field of employment and occupation,
which originates in various international instruments and the constitutional traditions common to the Member
States. Furthermore, the prohibition of any discrimination on grounds of religion or belief is mandatory as
a general principle of EU law and is laid down in Article 21(1) of the Charter.

Therefore, that prohibition is sufficient in itself to confer on individuals a right on which they may rely as
such in a dispute between them and another individual in a field covered by EU law. The referring court is
thus obliged to guarantee the legal protection afforded under that article in order to ensure the full effect
thereof. It must set aside any discriminatory provision of national law, without having to request or await its
prior removal by the legislature.

Thus, the Court concluded that until measures reinstating equal treatment have been adopted by the Austrian
legislature, employers must, in accordance with Article 21 of the Charter, ensure that employees who are
not members of one of the churches covered by the national provisions at issue enjoy the same treatment
as that enjoyed only by employees who are members of one of those churches under those provisions.

In its judgment in Hakelbracht and Others (C-404/18, EU:C:2019:523), delivered on 20 June 2019, the Court
ruled on the scope of the protection provided for in Article 24 of Directive 2006/54 9> (‘the Directive on equality
between men and women’) against the victimisation of workers disadvantaged by their employer on account of the
support they have provided to a person who has been discriminated against on grounds of sex, and in particular
on the possibility for a Member State to limit such protection to official witnesses only.

The judgment arose in a dispute between, inter alia, an employee and her former employer with a view to
obtaining compensation in consequence of her dismissal nine months after she objected to her employer’s
refusal to employ an appropriate candidate because of that candidate’s pregnancy. The employee was
accused of being the cause of the complaint lodged by that candidate with the Institute for Equality of Women
and Men, in so far as that employee had informed that candidate that her application had not been accepted
because she was pregnant.

The Court held that Article 24 of the Directive on equality between men and women precludes national
legislation under which, in a situation where a person who believes to have been discriminated against on
grounds of sex has lodged a complaint, an employee who has supported that person in that situation is
protected from retaliatory measures taken by the employer solely if that employee has acted as a witness
in the context of the investigation of that complaint and that employee’s witness statement satisfies formal
requirements under that legislation.

195| Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of the principle of equal
opportunities and equal treatment of men and women in matters of employment and occupation (O) 2006 L 204, p. 23).
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The Court observed, first of all, that the category of employees who are entitled to the protection provided
for by that provision must be interpreted broadly, since the wording of that provision does not limit the
protection solely to employees who have lodged complaints or their representatives, or to those who comply
with certain formal requirements governing the recognition of a certain status, such as that of a witness.

Next, having regard to the objective of the Directive on equality between men and women, the Court stated
that, under Article 17 thereof, adequate judicial or administrative procedures for enforcement of the obligations
imposed by that directive must be made available to all persons who consider themselves wronged by the
failure to apply the principle of equal treatment to them. According to the Court, that provision is a specific
expression of the principle of effective judicial protection, reaffirmed by Article 47 of the Charter.

The Court concluded that the effectiveness of the protection required by the Directive on equality between
men and women against discrimination on grounds of sex would not be guaranteed if it did not cover the
measures which an employer might take against employees having, formally or informally, defended the
protected person or testified in that person’s favour. Those employees could then be discouraged from
intervening on behalf of that person for fear of being deprived of protection if they do not meet certain
formal requirements, which could seriously jeopardise attaining the objective pursued by the Directive on
equality between men and women by reducing the likelihood that cases of discrimination on grounds of sex
are detected and resolved.

In the judgment in Safeway (C-171/18, EU:C:2019:839), delivered on 7 October 2019, the Grand Chamber of
the Court examined the compatibility, with the principle of equal pay between men and women provided for in
Article 119 of the EC Treaty, '°¢ of a measure seeking to end discrimination found by the Court in its judgment of
17 May 1990, Barber (C-262/88, EU:C:1990:209; ‘the judgment in Barber'). That discrimination consisted in
fixing a normal pension age (‘the NPA") which was differentiated by gender, namely 65 years for men and
60 years for women. In order to remedy that discrimination, a pension scheme had retroactively equalised
the NPA of all its members to 65 years. The Court held that Article 119 of the EC Treaty precludes, in the
absence of an objective justification, such an equalisation measure in respect of the period between the
announcement of that measure and its adoption, even where such an approach is authorised under national
law and under the trust deed governing the pension scheme.

The pension scheme at issue in the main proceedings had been created in the form of a trust by Safeway
Ltd in 1978. Following delivery of the judgment in Barber, the authorities with responsibility for managing
the pension scheme, Safeway and Safeway Pension Trustees Ltd, announced in September and December
1991 that the NPA would be equalised to 65 years in respect of all members, with effect as of 1 December
1991. However, that equalisation measure was not formally adopted until 2 May 1996, by means of a trust
deed, with effect as of 1 December 1991. Proceedings were then brought before the United Kingdom courts
concerning the question whether that retroactive amendment of the NPA was compatible with EU law.

In the first place, the Court pointed out that the consequences to be inferred from the finding of discrimination
made in the judgment in Barber differ depending on the periods of service concerned. As regards the periods
relevant for the purposes of that case, namely the periods of service between delivery of that judgment and
the adoption, by a pension scheme, of measures reinstating equal treatment, persons within the disadvantaged
category (in this instance, men) must be granted the same advantages as those enjoyed by persons within
the favoured category (in this instance, women).

196| The provision applicable at the material time and which corresponds to the current Article 157 TFEU.
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In the second place, the Court listed the requirements which must be satisfied by the measures adopted
with a view to ending discrimination contrary to Article 119 of the EC Treaty to enable such measures to be
regarded as reinstating the equal treatment required under that provision. First, those measures cannot, as
arule, be made subject to conditions which maintain discrimination, even on a transitional basis. Secondly,
they must observe the principle of legal certainty, and therefore the introduction of a mere practice, which
has no binding legal effects with regard to the persons concerned, is not permitted. The Court concluded as
a result that in the context of the pension scheme at issue in the main proceedings, measures satisfying
those requirements were not adopted until 2 May 1996, by means of the trust deed adopted on that date,
and not at the time of the announcements made by the authorities with responsibility for that scheme to
the members in September and December 1991.

In those circumstances, the Court held that to allow a measure to equalise with retroactive effect (in that
case, as of 1 December 1991) the NPA to that of the persons within the previously disadvantaged category,
namely 65 years, would be contrary not only to the objective of the harmonisation of working conditions
while maintaining improvement, which follows from the preamble to the EC Treaty and Article 117 thereof,
but also to the principle of legal certainty and the requirements flowing from the case-law of the Court
regarding, inter alia, Article 119 of the EC Treaty.

However, the Court pointed out that measures seeking to end discrimination contrary to EU law may,
exceptionally, be adopted with retroactive effect provided that they are in fact warranted by an overriding
reason in the public interest. While the risk of seriously undermining the financial balance of a pension
scheme may constitute such an overriding reason in the public interest, the Court observed that it is for the
referring court to verify whether the measure atissue in the main proceedings was warranted by the objective
of preventing the pension scheme from being thus undermined.

2. Organisation of working time

Inits judgmentin CCOO (C-55/18, EU:C:2019:402), delivered on 14 May 2019, the Grand Chamber of the Court
ruled on the measures that Member States are required take in order to ensure that the right of workers to a
limitation of maximum working hours and to daily and weekly rest periods is observed, and, in particular, on
whether observance of that right requires a system to be put in place enabling the duration of time worked each
day by each worker to be measured. The judgment arose out of litigation between a trade union and an employer
in which the union sought a declaration that the employer was obliged to set up a system for recording the
time worked each day by its members of staff, in order to make it possible to verify compliance with, first,
the working times stipulated and, secondly, the obligation to provide union representatives with information
on overtime worked each month.

Against that background, the Court held that Articles 3, 5 and 6 of Directive 2003/88, %7 read in the light of
Article 31(2) of the Charter, and Articles 4(1), 11(3) and 16(3) of Directive 89/391, *8 preclude legislation that,
according to the interpretation given toitin national case-law, does not require employers to set up a system
enabling the duration of time worked each day by each worker to be measured.

197| Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain aspects of the
organisation of working time (OJ 2003 L 299, p. 9).

198| Council Directive 89/391/EEC of 12 June 1989 on the introduction of measures to encourage improvements in the safety and health
of workers at work (O) 1989 L 183, p. 1).
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In that regard, the Court first observed that the provisions of Directive 2003/88 give specific form to the
fundamental right of every worker to a limitation of maximum working hours and to daily and weekly rest
periods, a right which is expressly enshrined in Article 31(2) of the Charter and which must, therefore, be
interpreted in the light of the latter.

Next, in relation more specifically to setting up a system enabling the duration of time worked each day by
each worker to be measured, the Court pointed out that, in the absence of such a system, it is not possible
to determine objectively and reliably either the number of hours worked by the worker and when that work
was done, or the number of hours worked beyond normal working hours as overtime. In those circumstances,
it appears to be excessively difficult, if notimpossible in practice, for workers to ensure compliance with the
rights conferred on them by EU law, with a view to actually benefiting from the limitation on weekly working
time and minimum daily and weekly rest periods provided for by that directive.

The objective and reliable determination of the number of hours worked each day and each week is essential
in order to establish, first, whether the maximum weekly working time defined in Article 6 of Directive
2003/88, including, in accordance with that article, overtime, was complied with during the reference period
set out in Article 16(b) or Article 19 of that directive and, secondly, whether the minimum daily and weekly
rest periods, defined in Articles 3 and 5 of that directive respectively, were complied with in the course of
each 24-hour period as regards the daily rest period, or in the course of the reference period referred to in
Article 16(a) of the directive as regards the weekly rest period.

The Court concluded that having regard to the fact that Member States must take all the measures necessary
to ensure that minimum rest periods are observed and to prevent maximum weekly working time being
exceeded so as to guarantee the full effectiveness of Directive 2003/88, a national law which does not provide
for an obligation to have recourse to an instrument that enables the objective and reliable determination of
the number of hours worked each day and each week is not capable of guaranteeing the effectiveness of
the rights conferred by Article 31(2) of the Charter and by that directive, since it deprives both employers
and workers of the possibility of verifying whether those rights are complied with and is therefore liable to
compromise the objective of the directive, which is to ensure better protection of the safety and health of
workers.

Finally, the Court added that the fact that a worker may, under national procedural rules, rely on other sources
of evidence, such as witness statements, the production of emails or the consultation of mobile telephones
or computers, in order to provide indications of a breach of those rights and thus bring about a reversal of
the burden of proof, had no impact in that regard. Such sources of evidence do not enable the number of
hours the worker worked each day and each week to be objectively and reliably established. In particular,
as regards witness evidence, the Court emphasised the worker’s position of weakness in the employment
relationship. It also held that the powers to investigate and impose penalties conferred by national law on
supervisory bodies, such as the employment inspectorate, do not constitute an alternative to the system
referred to above, enabling the duration of time worked each day by each worker to be measured, since in
the absence of such a system, those authorities are themselves deprived of an effective means of obtaining
access to objective and reliable data as to the duration of time worked by the workers in each undertaking,
which may prove necessary in order to exercise their supervisory function and, where appropriate, impose
a penalty.

The Court also indicated that Member States have discretion as regards the arrangements for implementing
such a system, in particular the form that it must take, having regard, as necessary, to the particular
characteristics of each sector of activity concerned, or the specific characteristics of certain undertakings
concerning, inter alia, their size.



3. Right to paid annual leave

Inthe judgmentin TSN and AKT (Joined Cases C-609/17 and C-610/17, EU:C:2019:981), delivered on 19 November
2019, the Court, sitting as the Grand Chamber, ruled, first, that Article 7(1) of Directive 2003/88, which guarantees
the right to a period of paid annual leave of at least four weeks, does not preclude national rules or collective
agreements which provide for the grant of days of paid annual leave which exceed that minimum period,
and yet exclude the carrying over of those days of leave on the grounds of iliness. Secondly, the Court ruled
that Article 31(2) of the Charter, which provides, in particular, that every worker has the right to paid annual
leave, is not intended to apply where such national rules or collective agreements exist.

Each of the cases pending before the referring court concerned a worker who was entitled, under the collective
agreement applicable to his sector, to a period of paid annual leave exceeding the minimum period of four
weeks laid down by Directive 2003/88, namely seven weeks (Case C-609/17) and five weeks (Case C-610/17).
As those workers had been incapable of working on the grounds of iliness during a period of paid annual
leave, they asked their respective employers to carry over the part of the annual leave that they had been
unable to enjoy. However, their employers refused to grant those requests in so far as they concerned the
part of the right to paid annual leave exceeding the minimum leave period of four weeks laid down by Directive
2003/88.

Inthe first place, regarding Directive 2003/88, the Court recalled that that directive does not preclude domestic
provisions granting a right to a period of paid annual leave longer than the four weeks laid down in Article 7(1)
thereof. However, in such a situation, the rights to paid annual leave which exceed that minimum period are
governed not by the directive, but by national law, in particular as regards the conditions for granting and
extinguishing those additional days of leave. Consequently, Member States continue to have the freedom
to grant or not to grant the right to carry over all or some of those additional days of leave where the worker
has, during a period of annual leave, been incapable of working due to iliness, provided that the right to paid
annual leave actually enjoyed by the worker remains at least equal to the minimum period of four weeks
guaranteed by Directive 2003/88.

In the second place, regarding the Charter, the scope of which is defined in Article 51(1) thereof, the Court
began by noting that, so far as action by Member States is concerned, the provisions of the Charter are
addressed to those States only when they are implementing EU law. By adopting rules or authorising the
conclusion of collective agreements which provide for the grant of days of paid annual leave which exceed
the minimum period of four weeks guaranteed by Directive 2003/88, and yet exclude the carrying over of
those days on the grounds of iliness, a Member State is not implementing that directive for the purposes of
Article 51(1) of the Charter, with the result that the Charter, in particular Article 31(2) thereof, is not intended

to apply.

In that regard, the Court emphasised, inter alia, that Directive 2003/88, which was adopted on the basis of
Article 137(2) EC, now Article 153(2) TFEU, simply lays down the minimum safety and health requirements
for the organisation of working time. Under Article 153(4) TFEU, such minimum requirements are not to
prevent any Member State from maintaining or introducing more stringent protective measures that are
compatible with the Treaties. Accordingly, Member States remain free, in exercising the powers they have
retained in the area of social policy, to adopt such measures, which are more stringent than those which
form the subject matter of action by the EU legislature, provided that those measures do not undermine the
coherence of that action.

The Court thus found that where Member States grant, or permit their social partners to grant, rights to paid
annual leave which exceed the minimum period of four weeks laid down by Directive 2003/88, such rights,
or the conditions for a possible carrying over of those rights in the event of iliness which has occurred during
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the leave, fall within the exercise of the powers retained by Member States, without being governed by that
directive. Where the provisions of EU law in the area concerned do not govern an aspect of a given situation
and do not impose any specific obligation on Member States with regard thereto, the national rule enacted
by a Member State as regards that aspect falls outside the scope of the Charter.

4. Protection of workers in the event of the insolvency
of their employer

In the judgment in Pensions-Sicherungs-Verein (C-168/18, EU:C:2019:1128), delivered on 19 December 2019,
the Court, inits interpretation of Article 8 of Directive 2008/94 on the protection of employees in the event of the
insolvency of their employer, 1°° held that a reduction in the amount of occupational old-age pension benefits
paid to a former employee, on account of the insolvency of his or her former employer, is to be regarded as
manifestly disproportionate where, as a result of the reduction, the former employee is already living, or
would have to live, below the at-risk-of-poverty threshold. The Court took the view that the same applies
even if the employee receives at least half of the amount of the benefits arising from his or her accrued
rights.

In the case pending before the referring court, a German national received, with effect from December 2000,
an occupational old-age pension, which comprised a monthly pension supplement and an annual Christmas
bonus that were granted directly by the former employer, together with a pension paid by a German pension
fund on the basis of contributions made by the former employer. Following financial difficulties experienced
by the pension fund in 2003, the amount of the benefits that were paid was reduced, with the authorisation
of the Federal Agency for the Supervision of Financial Services. The former employer offset that reduction
until 2012, when insolvency proceedings were initiated in respect of it. From that point forward, the former
employee received reduced benefits without the reduction being offset, since the private law institution
designated by the Federal Republic of Germany as the institution which guarantees occupational pensions
against the risk of an employer’s insolvency assumed responsibility for only the monthly pension supplement
and the annual Christmas bonus, refusing to offset the reduction.

The Court, first of all, pointed out that the situation at issue in the main proceedings concerned a former
employee whose former employer was in a state of insolvency and, at the date of the onset of that insolvency
and on account thereof, hisimmediate entitlement to old-age benefits was compromised. The Court concluded
that Article 8 of Directive 2008/94 applied to a situation such as that in that case.

As regards, next, the circumstances in which a reduction in the amount of occupational old-age pension
benefits must be regarded as manifestly disproportionate, giving rise to the obligation on Member States
to ensure that workers enjoy a minimum degree of protection, the Court pointed out that Member States,
in transposing Article 8 of Directive 2008/94, have considerable latitude and are obliged only to guarantee
the minimum degree of protection required by that provision. The Court recalled in that regard that a former
employee must receive, in the event of the insolvency of his or her employer, at least half of the old-age
benefits arising out of his or her accrued rights, which does not, however, preclude the losses suffered from
being regarded, in certain circumstances, as manifestly disproportionate, even where that minimum degree
of protection must be ensured. In that regard, the Court stated that a reduction in old-age benefits must be
regarded as manifestly disproportionate where the ability of the interested person to meet his or her needs

199| Directive 2008/94/EC of the European Parliament and of the Council of 22 October 2008 on the protection of employees in the event
of the insolvency of their employer (O) 2008 L 283, p. 36).
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is seriously compromised. That would be the case if, as a result of the reduction, a former employee is already
living or would have to live below the at-risk-of-poverty threshold determined by Eurostat for the Member
State concerned, that Member State then being obliged to guarantee compensation in an amount which,
without necessarily covering all of the losses suffered, is such as to prevent them from being manifestly
disproportionate.

Finally, the Court held that Article 8 of Directive 2008/94, in so far as it requires Member States to ensure a
minimum degree of protection for a former employee exposed to a manifestly disproportionate reduction
in old-age benefits, contains a clear, precise and unconditional obligation, which is intended to confer rights
onindividuals. Accordingly, that provision may be relied upon against an institution governed by private law
thatis designated by the Member State concerned as the institution which guarantees occupational pensions
against the risk of an employer’s insolvency where, in the light of the task with which it is vested and the
circumstances in which it performs the task, that institution can be treated as comparable to the State,
provided that the task of providing a guarantee with which the institution is vested actually covers the type
of old-age benefits in respect of which the minimum degree of protection provided for in that article is sought.

5. Posting of workers

Inthe judgmentin Dobersberger (C-16/18, EU:C:2019:1110), delivered on 19 December 2019, the Court, sitting
as the Grand Chamber, held that Directive 96/71 200 does not apply to employees of an undertaking established
in a Member State who provide on-board, cleaning, or food and drink services on international trains crossing the
Member State of the railway operator concerned, where those workers carry out a significant part of the work
inherentin those services in the territory of the Member State in which their undertaking is established and
where they begin or end their shifts there.

Mr Dobersberger is the managing director of an undertaking established in Hungary which, under a series
of subcontracts involving companies established in Austria and Hungary, provided on-board services on
certain international trains of the Osterreichische Bundesbahnen (Austrian Federal Railways). Those trains
passed through Austria with Budapest (Hungary) as their station of departure or terminus. The services
were provided by workers domiciled in Hungary, most of whom were hired out to the undertaking by another
Hungarian undertaking. All the workers had their centre of interests in Hungary and started and ended their
shifts there. In addition, they received food and drinks in Budapest and loaded them on to the trains there.
They were also required to carry out stock checks and calculate the turnover in Budapest.

200]| Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning the posting of workers in the
framework of the provision of services (O) 1997 L 18, p. 1).
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Following an inspection in Austria, administrative penalties of a criminal nature were imposed on Mr Dobersberger
for breach of Austrian social legislation on the posting of workers to the territory of that Member State.
According to the Austrian authorities, the Hungarian workers were posted to Austrian territory, with the
result that Mr Dobersberger was required to satisfy certain administrative obligations. Thus, he should have
declared, one week before commencement of the work, the use of those workers and made available, at the
place of performance of the work, their employment contract and various documents relating to the wages
paid to them, in German, as well as documents relating to their affiliation to the social security system.

In those circumstances, the question arose as to whether Directive 96/71, which the Austrian social legislation
aims to transpose, is applicable to the provision of services on board an international train by workers from
an undertaking established in one Member State, under a contract concluded with a railway operator having
its head office in another Member State, when the train crosses the second Member State.

In that respect, the Court, first of all, stated that on-board, cleaning, or food and drink services provided on
trains are not inherently connected to the service of rail passenger transport. Therefore, those services do
not fall under Articles 90 to 100 TFEU, relating to transport, but come under Articles 56 to 62 TFEU, with the
exception of Article 58(1) TFEU, relating to services. It follows that those services are capable of being covered
by Directive 96/71, which was adopted on the basis of primary law provisions relating to services.

In order to determine whether the services in question fall within the scope of Directive 96/71, the Court
examined the concept of ‘posted worker’ within the meaning of that directive. It held that a worker cannot
be regarded as being posted to the territory of a Member State if the performance of his or her work does
not have a sufficient connection with that territory. Workers who perform a significant part of their work in
the Member State in which the undertaking by which they have been assigned to provide services on
international trains is established, and who begin or end their shifts in that Member State, do not maintain
a sufficient connection with the territory of the Member State or States through which those trains pass to
be regarded as ‘posted’ within the meaning of Directive 96/71. Their situation is therefore not covered by
that directive.

The Court added that it is irrelevant, in that respect, whether the provision of services is covered, in the
context of a subcontracting chain, by a contract concluded with an undertaking established in the same
Member State as that of the railway operator which is contractually linked to the latter. Nor is it relevant that
the undertaking assigns workers to supply those services who have been hired out to it by an undertaking
established in the same Member State as its own.



XVI. Public health

In the judgment in VIPA (C-222/18, EU:C:2019:751), delivered on 18 September 2019, the Court ruled that a
Member State may prohibit a pharmacy from dispensing prescription-only medicinal products on the basis of an
order form issued by a healthcare professional authorised to prescribe medicinal products and practising in another
Member State where those order forms do not include the name of the patient concerned.

VIPA, a commercial company incorporated under Hungarian law which operates a pharmacy, dispensed
prescription-only medicinal products, thereby honouring order forms issued by a medical company established
in the United Kingdom and by a doctor practising in Austria who was not authorised to practise by the
Hungarian health authorities. As a result, the Hungarian National Institute of Pharmacy and Nutrition imposed
a fine of 45000 000 Hungarian forint (HUF) (approximately EUR 140 000) on VIPA, prohibited any further
unlawful supply of medicinal products at the pharmacy in question and withdrew its operating licence.

The Budapest Administrative and Labour Court (Hungary), hearing an action by VIPA, asked the Court whether
the obligation to recognise prescriptions issued in another Member State under Article 11(1) of Directive
2011/24 20" applies to order forms which do not include the name of the patient for whom the medicinal
products ordered are intended.

First of all, the Court noted that Article 3(k) of Directive 2011/24, defining the meaning of ‘prescription’, does
not specify whether the name of the patient concerned must be referred to. However, Article 11(1) of that
directive, in all the language versions with the exception of the Hungarian and Portuguese versions, makes,
in essence, express reference to a prescription for a named patient. In addition, Implementing Directive
2012/52, 292 by providing in Article 3 thereof, read in conjunction with the annex to thatimplementing directive,
that the prescriptions referred to in Article 11(1) of Directive 2011/24 must include patient identification data,
establishes that the obligation to recognise prescriptions provided for in Article 11(1) does not apply to order
forms that do not include the name of the patient concerned.

That interpretation is supported by the objectives pursued by Directive 2011/24, which lays down rules to
facilitate the access of individual patients to safe, high-quality cross-border healthcare. 293 Order forms such
as those at issue, first, do not ensure the health and safety of the patient to whom the medicinal product
will be administered and, secondly, are intended not to enable a patient to obtain medicinal products, but
to enable a healthcare professional to obtain supplies of those products. Consequently, the Court held that
it would be contrary to the objectives of Directive 2011/24 to consider that order forms that do not include
the name of the patient concerned fall within the scope of the obligation to recognise prescriptions laid down
by that directive.

In addition, the Court noted that although the national legislation at issue constituted a restriction on the
free movement of goods, prohibited by Article 35 TFEU, such a restriction may nevertheless be justified, inter
alia by Article 36 TFEU, in particular on grounds of the protection of human health and human life. In that
regard, the Court found that the national legislation in question is appropriate for the purpose of ensuring
that prescription-only medicinal products benefit the public of the Member State in which the pharmacy

201| Directive 2011/24/EU of the European Parliament and of the Council of 9 March 2011 on the application of patients’ rights in cross-
border healthcare (0) 2011 L 88, p. 45).

202| Commission Implementing Directive 2012/52/EU of 20 December 2012 laying down measures to facilitate the recognition of medical
prescriptions issued in another Member State (O) 2012 L 356, p. 68).

203| Article 1(1) and (2) of Directive 2011/24, read in conjunction with recitals 10 and 11 of that directive.
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dispensing the medicinal product is established, thereby contributing to ensuring a stable, safe and high-
quality supply of prescription-only medicinal products to the public of that Member State. If, by means of
order forms such as those at issue in the main proceedings, the export of prescription-only medicinal
products, in potentially significant quantities, for the purpose of treating patients on the territory of another
Member State was possible, that might result in insufficient supplies to pharmacies and, consequently,
insufficient coverage of the patients’ needs for prescription-only medicinal products in the Member State
concerned, in breach of the obligation laid down in the second paragraph of Article 81 of Directive 2001/83. 204

Accordingly, the Court held that Articles 35 and 36 TFEU do not preclude the national legislation at issue, in
so far as that legislation is justified by the objective of protecting human health and human life, is appropriate
for securing the attainment of that objective and does not go beyond what is necessary to attain it, which is
for the national court to determine.

XVII. Consumer protection

Four judgments are worthy of note under the heading of consumer protection. The first concerns the
interpretation of the concepts of ‘consumer’ and ‘seller or supplier’, within the meaning of Directive 93/13
on unfair terms, 29% in connection with a mortgage loan granted by a company to one of its employees and
his spouse. Two others deal with the maintenance in part of an accelerated repayment clause of a mortgage
loan contract that has been found to be unfair and the conduct of mortgage enforcement proceedings
initiated on the basis of that clause. The fourth and last judgment relates, in particular, to the interpretation
of the concepts of ‘consumer’ and ‘unsolicited supply of goods’, within the meaning of Directive 2011/83 on
consumer rights, 2°¢ in connection with national legislation on the supply of thermal energy. Mention must
also be made of the judgment in Kanyeba and Others (Joined Cases C-349/18 to C-351/18) on the unfairness
of a contractual term in a transport contract. 207

204| Directive 2001/83/EC of the European Parliament and of the Council of 6 November 2001 on the Community code relating to
medicinal products for human use (OJ 2001 L 311, p. 67), as amended by Directive 2011/62/EU of the European Parliament and of
the Council of 8 June 2011 (0) 2011 L 174, p. 74). The second paragraph of Article 81 of that directive requires the holder of a marketing
authorisation for a medicinal product and the distributors of that medicinal product actually placed on the market in a Member
State to ensure, within the limits of their responsibilities, appropriate and continued supplies of that medicinal product to pharmacies
and persons authorised to supply medicinal products so that the needs of patients in the Member State in question are covered.

205| Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts (O) 1993 L 95, p. 29).
206| Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on consumer rights, amending Council
Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and of the Council and repealing Council Directive

85/577/EEC and Directive 97/7/EC of the European Parliament and of the Council (O] 2011 L 304, p. 64), Article 27.

207| Thatjudgmentis presented in Section X ‘Transport’.



In the judgmentin Pouvin and Dijoux (C-590/17, EU:C:2019:232), delivered on 21 March 2019, the Court ruled
on the interpretation of the concepts of ‘consumer’ and ‘seller or supplier’, as defined by Directive 93/13, in the
context of a request for payment of outstanding sums owed under a mortgage loan granted by a company to one
of its employees and his spouse, in order to finance the purchase of their main residence.

According to a term of thatloan contract, the contract was to be automatically terminated where, for whatever
reason, the borrower ceased to be a member of that company’s staff. Following the resignation of the
employee, the latter and his spouse stopped paying the loan instalments. In accordance with that term, the
company issued a summons against the borrowers for payment of the outstanding sums owed in respect
of capital, interest and a penalty clause.

Ruling on that case, the court at first instance found that the term providing for the automatic termination
of the loan contract was unfair. That judgment was then overturned by the appellate court, which held that
the automatic termination of the contract at issue occurred on the date of the employee's resignation. Since
the employee and his spouse considered that they had acted as consumers and claimed that a term such as
that at issue in the main proceedings, which provides for the termination of the loan on the occurrence of
an event that is external to the contract is unfair, they brought an appeal in cassation.

As regards, in the first place, the concept of ‘consumer’, 2°8 the Court held that that concept covers the
employee of an undertaking and his or her spouse, who conclude a loan contract with that undertaking,
reserved, principally, to members of staff of that undertaking, with a view to financing the purchase of real
estate for private purposes. It stated that the fact that a natural person concludes a contract, other than an
employment contract, with his or her employer does not, in itself, prevent that person from being classified
as a ‘consumer’ within the meaning of Directive 93/13. As regards the exclusion of employment contracts
from the scope of that directive, the Court ruled that a real estate loan contract offered by an employer to
its employee and the latter’s spouse cannot be classified as an ‘employment contract’in so far as it does not
regulate an employment relationship or employment conditions.

As regards, in the second place, the concept of ‘seller or supplier’, 2°° the Court took the view that it covers
an undertaking which concludes, in the context of its professional activity, a loan contract reserved, principally,
to members of its staff with one of its employees and his or her spouse, even if granting loans does not
constitute its main activity. In that regard, the Court noted that even if the main activity of such an employer
consists notin offering financial instruments, butin supplying energy, that employer has technical information
and expertise, and human and material resources that a natural person, namely the other party to the
contract, is not deemed to have. The Court also stated that offering a loan contract to its employees, thus
offering them the possibility of being able to buy property, serves to attract and maintain a qualified and
skilled workforce facilitating the exercise of the employer’s professional activity. In that context, the Court
pointed out that the existence or otherwise of a potential direct income for that employer, provided for by
that contract, has no bearing on the recognition of that employer as a ‘seller or supplier’ within the meaning
of Directive 93/13. It also considered that a broad interpretation of ‘seller or supplier’ serves to attain the
objective of that directive consisting in protecting the consumer as the weaker party to the contract concluded
with a seller or supplier and to restore the balance between the parties.

208| Article 2(b) of Directive 93/13.

209]| Article 2(c) of Directive 93/13.
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By its judgment of 26 March 2019 in the Joined Cases Abanca Corporacion Bancaria (C-70/17, EU:C:2019:250)
and Bankia (C-179/17, EU:C:2019:250), the Court, sitting as the Grand Chamber, adjudicated on the interpretation
of Articles 6 and 7 of Directive 93/13.

The disputes in the main proceedings concerned applicants who had concluded mortgage loan contracts in
Spain which contained a clause making it possible to require the early termination of the contract, in particular
in the event of failure to pay one single monthly instalment.

The referring courts sought a ruling from the Court as to whether Articles 6 and 7 of Directive 93/13 are to
beinterpreted as meaning that, where an accelerated repayment clause of a mortgage loan contract is found
to be unfair, it may nonetheless be maintained in part, with the elements which make it unfair removed and,
if not, whether mortgage enforcement proceedings initiated on the basis of that clause may nonetheless
continue by means of the supplementary application of a rule of national law because the impossibility of
availing of those proceedings could be contrary to consumers’ interests.

In that regard, the Court held that Articles 6 and 7 of Directive 93/13 must be interpreted, first of all, as
precluding an accelerated repayment clause of a mortgage loan contract that has been found to be unfair
from being maintained in part, with the elements which make it unfair removed, where the removal of those
elements would be tantamount to revising the content of that clause by altering its substance. Next, the
Court held that those same articles do not preclude the national court from compensating for the invalidity
of such an unfair term by replacing that term with the new wording of the legislative provision on which it
was based, which is applicable where the parties to the contract so agree, provided that the mortgage loan
contractin question cannot continue in existence if that unfair termis removed and it is established that the
annulment of the contractin its entirety would expose the consumer to particularly unfavourable consequences.

In that context, the Court recalled that where a national court finds that an unfair term in a contract concluded
between a seller or supplier and a consumer is void, Article 6(1) of Directive 93/13 must be interpreted as
precluding a rule of national law which allows the national court to modify that contract by revising the
content of that term. Thus, if it were open to the national court to revise the content of unfair terms included
in such a contract, such a power would be liable to compromise attainment of the long-term objective of
Article 7 of Directive 93/13. That power would contribute to eliminating the dissuasive effect on sellers or
suppliers of the straightforward non-application with regard to the consumer of those unfair terms, in so
far as those sellers or suppliers would still be tempted to use those terms in the knowledge that, even if they
were declared invalid, the contract could nevertheless be modified, to the extent necessary, by the national
courtin such a way as to safeguard the interest of those sellers or suppliers.

However, in a situation where a contract concluded between a seller or supplier and a consumer is not
capable of continuing in existence following the removal of an unfair term, Article 6(1) of Directive 93/13 does
not preclude the national court from removing, in accordance with the principles of contract law, an unfair
term and replacing it with a supplementary provision of national law in cases where the invalidity of the
unfair term would require the court to annul the contract in its entirety, thereby exposing the consumer to
particularly unfavourable consequences, so that the consumer would thus be penalised.

Such a substitution is fully justified in the light of the purpose of Directive 93/13. It is consistent with the
objective of Article 6(1) of that directive, since that provision is intended to substitute for the formal balance
established by the contract between the rights and obligations of the parties a real balance re-establishing
equality between them, not to annul all contracts containing unfair terms.

If it were not permissible to replace an unfair term with a supplementary provision of national law and the
court was thus required to annul the contract in its entirety, the consumer might be exposed to particularly
unfavourable consequences, so that the dissuasive effect resulting from the annulment of the contract could
well be jeopardised. In general, the consequence of such an annulment with regard to a loan contract would
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be that the outstanding balance of the loan would become due forthwith, which would be likely to be in
excess of the consumer’s financial capacities and, as a result, would tend to penalise the consumer rather
than the lender who, as a consequence, might not be dissuaded from inserting unfair terms in its contracts.

For similar reasons, the Court held that in a situation where a mortgage loan contract concluded between
a seller or supplier and a consumer is not capable of continuing in existence following the removal of an
unfair term whose wording is based on a provision of legislation which is applicable where the parties to the
contract so agree, Article 6(1) of Directive 93/13 also does not preclude a national court from replacing that
term, with a view to preventing that contract from becoming invalid, with the new wording of that reference
provision, introduced after the conclusion of the contract, in so far as the annulment of the contract would
expose the consumer to particularly unfavourable consequences.

Itis for the referring courts to verify, in accordance with the rules of national law and adopting an objective
approach, whether the removal of those terms would mean that the continued existence of the mortgage
loan contracts is no longer possible.

In such a case, it will be for the referring courts to examine whether the annulment of the mortgage loan
contracts atissue in the main proceedings would expose the consumers concerned to particularly unfavourable
consequences. In that case, the Court observed that it was apparent from the orders for reference that such
an annulment could have effects, in particular, on the procedural requirements of national law pursuant to
which the banks may obtain repayment from the consumers, in court, of the entirety of the outstanding
amount of the loan.

Inthe judgmentin EVN Bulgaria Toplofikatsia and Toplofikatsia Sofia (C-708/17 and C-725/17, EU:C:2019:1049), 21°
delivered on 5 December 2019, the Court found that Directive 2011/83 on consumer rights 2" and Directive
2005/29 on unfair commercial practices 22 do not preclude national legislation that requires owners of an apartment
in a building in co-ownership connected to a district heating network to contribute to the costs of the consumption
of thermal energy by the common parts and the internal installation of that building, even though they did not
individually request the supply of that heating and they do not use it in their apartment. The Court also held that
Directives 2006/32 23 and 2012/27 2'* on energy efficiency do not preclude the national legislation at issue,
under which billing for such consumption, for each owner of an apartment in a building in co-ownership, is
calculated proportionately to the heated volume of his or her apartment.

210| Thatjudgmentis also concerned with energy efficiency. See Section XIX ‘Energy".
211| Article 27 of Directive 2011/83.

212| Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair business-to-consumer
commercial practices in the internal market and amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/
EC of the European Parliament and of the Council and Regulation (EC) No 2006/2004 of the European Parliament and of the Council
(‘Unfair Commercial Practices Directive’) (O) 2005 L 149, p. 22), Article 5(1) and (5).

213| Directive 2006/32/EC of the European Parliament and of the Council of 5 April 2006 on energy end-use efficiency and energy services
and repealing Council Directive 93/76/EEC (O) 2006 L 114, p. 64), Article 13(2).

214| Directive 2012/27/EU of the European Parliament and of the Council of 25 October 2012 on energy efficiency, amending Directives
2009/125/EC and 2010/30/EU and repealing Directives 2004/8/EC and 2006/32/EC (O) 2012 L 315, p. 1), Article 10(1).
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The disputes in the main proceedings arose in the context of two actions for the payment of bills addressed
to owners of properties in buildings held in co-ownership for the consumption of thermal energy by the
internal installation and common parts of those buildings. The property owners refused to pay those bills,
arguing that, while their property is supplied by the district heating network pursuant to a contract for supply
agreed between the association of property owners and the thermal energy provider, they did not, however,
individually consent to receiving district heating and do not use it in their own apartment.

The Court first of all considered the interpretation of the concept of ‘consumer’, within the meaning of
Directive 2011/83, 2'> and held that, as customers of an energy provider, the owners and the holders of a
right in rem over the use of property in a building in co-ownership connected to a district heating network
are covered by that concept, to the extent that they are natural persons not engaged in commercial or
professional activities. The Court therefore concluded that the contracts for the supply of district heating at
issue in the main proceedings fall within the category of contracts concluded between traders and consumers,
within the meaning of Article 3(1) of Directive 2011/83.

Next, the Court clarified the concept of the ‘unsolicited supply’ of a product, within the meaning of Article 27
of Directive 2011/83, by observing that the provision of thermal energy to the internal installation and
consequently the common parts of a building in co-ownership, carried out following a decision adopted by
the association of property owners of that building to connect it to the district heating, in accordance with
national law, was not an unsolicited supply of district heating.

Finally, the Court ruled on the method of billing for the consumption of thermal energy in buildings in co-
ownership. In that regard, it observed that, in accordance with Directive 2006/32, 26 Member States must
ensure that the final users in the fields, inter alia, of electricity and district heating are provided with individual
meters that measure precisely their actual consumption, where that is technically possible. According to the
Court, itis hard to conceive being able completely to distinguish the heating bills individually in buildings in
co-ownership, in particular in respect of the internal installation and the common parts, given that the
apartments in such a building are not thermally independent of one another since heat circulates between
the units that are heated and those that are less or are not heated. In those circumstances, the Court concluded
that having regard to the wide discretion available to Member States as to the method for calculating the
consumption of thermal energy in buildings in co-ownership, Directives 2006/32 and 2012/27 do not preclude
a calculation of the heat emitted by the internal installation that is done proportionately to the heated volume
of each apartment.

215] Article 2(1) of Directive 2011/83.

216| Article 13(2) of Directive 2006/32.



XVIIl. Environment

Reference must be made to a number of judgments in connection with environmental protection. The first
judgmentinvolves the application of the precautionary principle in relation to the placing of plant protection
products on the market. The second deals with whether Directive 91/676 concerning the protection of waters
against pollution caused by nitrates from agricultural sources can be relied on before the national courts.
Three other judgments are also worthy of mention. The first relates to the interpretation of the Habitats
Directive while the other two concern the application of Directive 85/337 on the assessment of the effects
of certain public and private projects on the environment. 27

1. Precautionary principle

Initsjudgmentin Blaise and Others (C-616/17, EU:C:2019:800), delivered on 1 October 2019, the Court, sitting
as the Grand Chamber, gave a ruling on the validity, in the light of the precautionary principle, of Regulation
(EC) No 1107/2009. 2'8 The reference for a preliminary ruling was made in criminal proceedings brought
against Mr Blaise and 20 other defendants charged with damaging or defacing property belonging to another
person, while acting together. Those individuals had entered shops in the départment of Ariége (France) and
damaged cans of weed killer, containing glyphosate, and glass display cases. To justify their actions, intended
to alert shops and their customers to the dangers associated with selling weed killer containing glyphosate,
the defendants pleaded the precautionary principle. In order to give a ruling on whether that argument was
well founded, the referring court considered thatit had to determine the validity of Regulation No 1107/2009
in the light of the precautionary principle and therefore referred questions to the Court on that point.

Defining the scope of the precautionary principle, the Court, first, stated that the EU legislature must comply
with that principle when it adopts rules governing the placing on the market of plant protection products.
Since the purpose of Regulation No 1107/20009 is to lay down rules for the authorisation of plant protection
products and the approval of the active substances contained in those products, so that they can be placed
on the market, the EU legislature was required to establish a normative framework to ensure that the
competent authorities have available to them, when they decide on that authorisation and approval, sufficient
information in order adequately to assess the risks to health resulting from the use of those active substances
and plant protection products. In that regard, the Court emphasised that in view of the need to strike a
balance between a number of objectives and principles, and given the complexity of the application of the
relevant criteria, judicial review by the Court must necessarily be limited to the question whether the EU
legislature committed a manifest error of assessment.

Secondly, the Court held that the absence of a definition of the concept of ‘active substance’in the regulation
is not incompatible with the precautionary principle. An applicant is bound to declare, when submitting his
or her application for authorisation of a plant protection product, any substance that forms part of the
composition of that product that corresponds to the criteria set out in the regulation. An applicant does not,

217| Oneother decision deserving of note is the judgment in Deutsche Umwelthilfe (C-752/18), delivered on 19 December 2019, in which
the Court adjudicated on the adoption by the national courts of enforcement measures, by means of coercive detention, against
persons in charge of national authorities who persistently refuse to comply with a judicial decision enjoining them to perform their
obligations under Directive 2008/50 on ambient air quality. That judgment is presented in Section IV ‘EU law and national law’.

218| Regulation (EC) No 1107/2009 of the European Parliament and of the Council of 21 October 2009 concerning the placing of plant
protection products on the market and repealing Council Directives 79/117/EEC and 91/414/EEC (OJ 2009 L 309, p. 1).
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therefore, have the option of choosing at his or her discretion which constituent of that product is to be
considered to be an active substance. In thereby determining the obligations imposed on the applicant in
relation to the identification of active substances, the EU legislature did not commit a manifest error of
assessment.

Furthermore, the Court held that the regulation is compatible with the precautionary principle, in that it
requires that the cumulative effects of the constituents of a plant protection product must be taken into
account. The procedure for the approval of active substances and the procedure for the authorisation of
plant protection products provide that an examination of applications is to include an assessment of the
possible harmful effect of a product, including effects caused by the interaction between the constituents
of the product. On that point, the regulation is again not vitiated by any manifest error of assessment.

The Court came to the same conclusion with respect to the reliability of the tests, studies and analyses taken
into accountin order to authorise a plant protection product. In the view of the Court, the fact that the tests,
studies and analyses required in the procedures for the approval of an active substance and authorisation
of a plant protection product are submitted by the applicant, with no independent counter-analysis, does
not involve any breach of the precautionary principle. The regulation requires, in that regard, the applicant
to submit proof that the products have no harmful effect, regulates the quality of the tests and analyses
submitted, and confers on the competent authorities that have to decide on an application the responsibility
of undertaking an objective and independent assessment. In that context, those authorities must necessarily
take into account relevant information other than that submitted by the applicant and, in particular, the most
reliable scientific data available and the most recent results of international research, and must not give in
all cases preponderant weight to the studies provided by the applicant. Lastly, the Court stated that the
regulation does not exempt the applicant from providing tests of the carcinogenicity and toxicity of the
product atissue. Such a product may be authorised only if the competent authorities exclude the risk of any
immediate or delayed harmful effect on human health.

Consequently, nothing capable of affecting the validity of Regulation No 1107/2009 was identified.

2. Protection of waters against pollution caused by nitrates

In the judgment in Wasserleitungsverband Nordliches Burgenland and Others (C-197/18, EU:C:2019:824),
delivered on 3 October 2019, the Court stated, for the first time, that natural and legal persons directly concerned
by the pollution of groundwaters can rely, before the national courts, on certain provisions of Directive 91/676
concerning the protection of waters against pollution caused by nitrates from agricultural sources 2'° (‘the Nitrates
Directive’).

The judgment was delivered in the context of a dispute between, on the one hand, the Water Association of
North Burgenland (Austria), an Austrian municipality operating a municipal well, and an individual who owns
a domestic well, as applicants, and, on the other hand, the Austrian Federal Ministry for Sustainability and
Tourism. The applicants complained of the pollution of the groundwaters in their region, the nitrate level of
which regularly exceeded the threshold of 50 mg/l provided for in the Nitrates Directive. In that context, they
made requests seeking the adoption of measures to reduce the nitrate levels of those waters. The Ministry
contested the applicants’ locus standi to request such measures. Thus, the Court was asked to clarify whether

219| Council Directive 91/676/EEC of 12 December 1991 concerning the protection of waters against pollution caused by nitrates from
agricultural sources (O) 1991 L 375, p. 1).
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natural and legal persons such as the three applicants can rely on the provisions of the Nitrates Directive
with a view to demanding the adoption or amendment of national measures provided for in that directive
so as to lower the nitrate concentration in the groundwaters.

First, the Court stated thatin order to preserve the binding effect of directives as well as their effectiveness,
national law cannot exclude, in principle, the possibility for individuals to rely on the provisions set out in
those acts of EU law. The natural or legal persons directly concerned by an infringement of the provisions
of a directive should, at least, be in a position to require the competent authorities to observe the obligations
in question, if necessary by bringing an action before the courts.

Next, the Court stated that a nitrate level of groundwaters that exceeds or is at a risk of exceeding the
threshold of 50 mg/I provided for in the Nitrates Directive is contrary to the main objective of that directive.
That directive seeks to allow individuals to make legitimate use of groundwaters. If that threshold is not
observed, the waters must be deemed polluted. Thus, the risk of exceeding the threshold of 50 mg/l can
already interfere with the normal use of water and requires the implementation of decontamination measures
by water source rightholders. Those natural or legal persons are therefore directly concerned by the
infringement of the main objective of the Nitrates Directive and must be in a position to bring an action
before the national authorities and courts to demand compliance with the obligations imposed on Member
States by that directive.

In that regard, the Court recalled that when nitrates of agricultural origin significantly contribute to water
pollution, the Nitrates Directive applies and obliges Member States to launch action programmes and take
all the necessary measures with a view to reducing the concentration of nitrates so as to avoid the nitrate
level of the water exceeding 50 mg/| or avoid the risk of that level being exceeded. To that end, Member
States are also required to control strictly the status of the waters within the framework of monitoring
programmes and by means of selected measuring points, taking into account the best available scientific
and technical data.

The obligation imposed on Member States to adopt the necessary measures to lower the nitrate level of
groundwaters provided for in the Nitrates Directive is clear, precise and unconditional and can therefore be
relied on directly by individuals vis-a-vis Member States.

In the light of those considerations, the Court held that when an agricultural activity significantly contributes
to the pollution of groundwaters, the natural and legal persons whose legitimate use of their water sources
is interfered with should be in a position to require the national authorities to amend an existing action
programme or adopt other measures provided for in the Nitrates Directive, as long as the nitrate levels of
the groundwaters exceed or could exceed 50 mg/l, in the absence of those measures.



3. Habitats Directive

Inits judgment in Luonnonsuojeluyhdistys Tapiola (C-674/17, EU:C:2019:851), delivered on 10 October 2019,
which concerns the interpretation of Council Directive 92/43 22° (‘the Habitats Directive’), the Second Chamber
of the Court set out all the conditions under which Member States may adopt measures derogating from the
prohibition on the deliberate killing of specimens of strictly protected species, 22! in that case, wolves (Canis
lupus).

By two decisions of 18 December 2015, the Finnish Wildlife Agency authorised the killing of seven wolves in
the region of Pohjois-Savo between 23 January and 21 February 2016. The main objective was the prevention
of illegal killing, namely poaching. Hearing the appeals brought by a Finnish association for nature conservation
against those decisions, the Finnish Supreme Administrative Court asked the Court, in essence, to determine
whether the Habitats Directive precludes the adoption of such decisions.

The Court replied that the Habitats Directive must be interpreted as precluding the adoption of such decisions
where they do not satisfy all the conditions set out by the directive.

Thus, in the first place, such derogations must define the objectives which they pursue in a clear, precise and
substantiated manner, and establish, on the basis of rigorous scientific data, that they are appropriate with
a view to achieving that objective. In that case, the Court found that combating poaching may be relied on
as an objective covered by the directive, but the authorisation must be actually capable of reducing illegal
hunting and do so to such an extent that it would have a net positive effect on the conservation status of
the wolf population.

In the second place, it must be shown, in a precise and appropriate manner, that the objective pursued
cannot be attained by means of a satisfactory alternative. On that point, the Court noted that the mere
existence of an illegal activity such as poaching or difficulties with which its monitoring can be associated
cannot constitute sufficient evidence in that regard. On the contrary, priority must be given to strict and
effective monitoring of that illegal activity.

In the third place, Article 16 of the Habitats Directive states that maintaining the populations of the species
concerned at a favourable conservation status in their natural range is a necessary precondition for such
derogations to be granted. Those derogations must therefore be based on criteria defined in such a manner
as to ensure the long-term preservation of the dynamics and social stability of the species in question. They
must also be subject to an assessment of that conservation status and of the impact that they may have on
it. Moreover, Member States must, in accordance with the precautionary principle, refrain from granting or
implementing such derogations where there is doubt as to whether or not such a derogation will be detrimental
to the maintenance or restoration of populations of an endangered species at a favourable conservation
status.

Finally, in the fourth place, Member States must satisfy the specific conditions laid down in Article 16(1)(e)
of the Habitats Directive. First, they must set a limited and specified number of specimens that can be the
subject of a derogation, in such a way as to avoid any risk of significant negative impact on the structure of

220| Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora (OJ 1992 L 206, p. 7).

221| Article 12(1)(a) of the Habitats Directive provides that Member States are to take the requisite measures to establish a system of
strict protection for the animal species listed in Annex IV(a) thereto in their natural range, by prohibiting inter alia all forms of
deliberate capture or killing of specimens of those species in the wild.
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the population in question. Secondly, they must define those specimens on a selective basis and to a limited
extent, which may involve individual identification. Thirdly, they must ensure that both the grant and the
application of those derogations are subject to effective control in a timely manner.

4. Assessment of the effects of certain public and private projects on
the environment

Two judgments deserve to be mentioned under this heading. In the judgment in European Commission v
Ireland (Derrybrien wind farm) (C-261/18, EU:C:2019:955), delivered on 12 November 2019, the Court, sitting
as the Grand Chamber, imposed pecuniary penalties on Ireland for failing to give concrete effect to the
judgment of 3 July 2008, Commission v Ireland, 222 in so far as the Court had made a finding of infringement
of Directive 85/337 223 on the assessment of the effects certain public and private projects on the environment.
That judgment is presented in Section V.1.1 ‘Actions for failure to fulfil obligations'.

By its judgment in Inter-Environnement Wallonie and Bond Beter Leefmilieu Vlaanderen (C-411/17,
EU:C:2019:622), delivered on 29 July 2019, the Court, sitting as the Grand Chamber, ruled on the interpretation
of Directive 92/43 on the conservation of natural habitats and of wild fauna and flora and of Directive 2011/92 on
the assessment of the effects of certain public and private projects on the environment. 22* The judgment was
delivered in connection with proceedings between, on the one hand, two associations, Inter-Environnement
Wallonie ASBL and Bond Beter Leefmilieu Viaanderen ASBL, whose purpose is the protection of the environment
and living conditions, and the Belgian Council of Ministers concerning legislation under which the Kingdom
of Belgium provided for (i) the restarting of industrial production of electricity, for a period of almost 10 years,
atanuclear power station that had previously been shut down, and (ii) deferral by 10 years of the date initially
setfor deactivating and ceasing industrial production of electricity at an active nuclear power station. Those
associations, in essence, complained that the Belgian authorities had adopted that legislation without
complying with the requirements laid down in those directives to conduct a prior assessment.

In that context, the Court held that the measures at issue concerning the extension of industrial production
of electricity by a nuclear power station constitute a ‘project’ within the meaning of Directives 2011/92 and
92/43, since they necessarily involve major works, altering the physical aspect of the sites concerned. Such
a project must, in principle, be made subject to an assessment of the effects on the environment and on the
protected sites concerned prior to the adoption of those measures. The fact that the implementation of
those measures involves subsequent acts, such as the issue, for one of the power stations in question, of a
new specific consent for the production of electricity for industrial purposes, is not decisive in that respect.
Work that is inextricably linked to those measures must also be made subject to such an assessment before
the adoption of the measures if the nature and potential effects of that work on the environment and on the
protected sites are sufficiently identifiable at that stage.

A Member State may, under Directive 2011/92, exempt a project from the requirement to conduct an
environmental impact assessment in order to ensure the security of its electricity supply only where it can
demonstrate in particular that the risk to the security of that supply is reasonably probable and that the

222| Judgment of the Court of 3 July 2008, Commission v Ireland (C-215/06, EU:C:2008:380).

223]| Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private projects on the environment
(0J 1985 L 175, p. 40).

224 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the assessment of the effects of certain
public and private projects on the environment (O) 2012 L 26, p. 1).


http://curia.europa.eu/juris/documents.jsf?language=EN&critereEcli=ECLI:EU:C:2019:955
http://curia.europa.eu/juris/documents.jsf?language=EN&critereEcli=ECLI:EU:C:2019:955
http://curia.europa.eu/juris/documents.jsf?language=EN&critereEcli=ECLI:EU:C:2019:955
http://curia.europa.eu/juris/documents.jsf?language=EN&critereEcli=ECLI:EU:C:2019:622
http://curia.europa.eu/juris/documents.jsf?language=EN&critereEcli=ECLI:EU:C:2008:380

project in question is sufficiently urgent to justify not carrying out the assessment. However, the possibility
of granting such an exemption is without prejudice to the obligation to conduct an environmental impact
assessment in respect of projects which, like that at issue in the main proceedings, have transboundary
effects.

Furthermore, while the objective of ensuring the security of a Member State’s electricity supply at all times
constitutes an imperative reason of overriding public interest within the meaning of Directive 92/43, which
justifies proceeding with the project in spite of a negative assessment and in the absence of alternative
solutions, that is not so where the protected site likely to be affected by the project hosts a priority natural
habitat type or a priority species. In such a case, only the need to nullify a genuine and serious threat of
rupture of the electricity supply in the Member State concerned would constitute a public security ground,
within the meaning of that directive, and may constitute such a justification. Lastly, the Court held that if
domestic law allows it, a national court may, by way of exception, maintain the effects of measures, such as
those atissue in the main proceedings, adopted in breach of the obligations laid down by Directives 2011/92
and 92/43, where such maintenance is justified by overriding considerations relating to the need to nullify
a genuine and serious threat of rupture of the electricity supply in the Member State concerned, which cannot
be remedied by any other means or alternatives, particularly in the context of the internal market. The effects
may, however, be maintained only for as long as is strictly necessary to remedy the breach.

5. Energy from renewable sources

Inits judgment of 24 October 2019, Prato Nevoso Termo Energy (C-212/18, EU:C:2019:898), the Court confirmed
that the Italian legislation governing the authorisation of the use of bioliquids derived from the treatment of used
vegetable oils as a power source for a power plant is, in principle, not contrary to either Directive 2008/98 22> on
waste or Directive 2009/28 225 on the promotion of the use of energy from renewable sources.

In that case, Prato Nevoso Termo Energy Srl (‘Prato Nevoso'), which operates a thermal and electrical power
plant, applied to the Province of Cuneo (Italy) for authorisation to replace methane, as the power source for
its plant, with a bioliquid, namely a vegetable oil derived from the collection and chemical treatment of used
cooking oils. The competent national authority rejected that application, in accordance with the applicable
Italian legislation, on the grounds that that vegetable oil is not included in the national list containing the
categories of fuels derived from biomass that may be used in a plant producing atmospheric emissions
without having to comply with the rules on energy recovery from waste. The Italian legislation therefore had
the effect that the bioliquid derived from the chemical treatment of used frying oils must be regarded as
waste and not as fuel. Prato Nevoso brought an action before the referring court, challenging that decision
rejecting its application. The referring court subsequently made a request for a preliminary ruling, seeking
to ascertain whether such national legislation was compatible with the provisions of the abovementioned
directives.

225| Directive 2008/98/EC of the European Parliament and of the Council of 19 November 2008 on waste and repealing certain Directives
(0J 2008 L 312, p. 3).

226| Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the promotion of the use of energy from
renewable sources and amending and subsequently repealing Directives 2001/77/EC and 2003/30/EC (O) 2009 L 140, p. 16), asamended
by Directive (EU) 2015/1513 of the European Parliament and of the Council of 9 September 2015 (0) 2015 L 239, p. 1).
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Relying, in particular, on the judgment in Tallinna Vesi 227 of 28 March 2019, the Court held that Directive
2008/98 on waste does not, in principle, preclude a Member State from making the use of a bioliquid derived
from waste as fuel subject to the legislation on energy recovery from waste on the grounds that it does not
fall within any of the categories in the national list of fuels authorised in a plant producing atmospheric
emissions. According to the Court, that finding is not invalidated by the provisions on national authorisation
procedures laid down in Directive 2009/28 on the promotion of the use of energy from renewable sources,
since those provisions do not cover regulatory procedures for the adoption of end-of-waste status criteria.

However, the Court noted that in such a case, it must be examined whether the national authorities could
conclude, without making a manifest error of assessment, that the bioliquid in question should be regarded
as waste. Referring to the objectives of Directive 2008/98 and its power to provide the national court with
allindications which may assistitin resolving the dispute before it, the Court noted that Article 6(1) of Directive
2008/98 provides that certain waste ceases to be waste when it has undergone a recovery or recycling
operation and meets specific criteria to be defined by Member States in accordance with several conditions,
including the absence of ‘overall adverse environmental or human health impacts’. In the light of the arguments
put forward by the Italian Government, the Court noted that the existence of a certain degree of scientific
uncertainty regarding the environmental risks associated with a substance — such as the bioliquid in
question — ceasing to be classified as waste may lead a Member State to decide not to include that substance
on the list of fuels authorised in a plant producing atmospheric emissions. In accordance with the precautionary
principle laid down in Article 191(2) TFEU, if, after examining the best available scientific information, there
remains uncertainty as to whether the use, in specific circumstances, of a substance derived from the recovery
of waste is devoid of any possible harmful effect on the environment and human health, the Member State
must refrain from laying down criteria for determining end-of-waste status as regards that substance or
making provision for an individual decision recognising that end-of-waste status.

227| Judgment of the Court of 28 March 2019, Tallinna Vesi (C-60/18, EU:C:2019:264).
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XIX. Energy

Two judgments are worthy of note under this heading. The first is the judgment of 5 December 2019, EVN
Bulgaria Toplofikatsia and Toplofikatsia Sofia (C-708/17 and C-725/17, EU:C:2019:1049), in which the Court
considered whether national legislation governing the supply of thermal energy was compatible with EU
law. 228

The second is the judgment in GRDF (C-236/18, EU:C:2019:1120), delivered on 19 December 2019, in which
the Courtruled on the temporal scope of the decision-making power conferred on the national regulatory authorities,
in the context of their duty to settle disputes on the market in natural gas, by Article 41(11) of Directive 2009/73
concerning the internal market in natural gas. 2%°

The case arose from a dispute between two natural gas suppliers and GRDF, the operator of the natural gas
distribution system in France, concerning the validity of a clause in their contracts for the transmission of
natural gas on the distribution system, concluded in 2005 and 2008. Under that clause, suppliers were
required to collect, in the context of the contracts concluded with final customers, the amounts due by way
of the GRDF tariff for distribution services and to pay those amounts to GRDF, including when final customers
had not paid them. In 2014, a decision of the dispute resolution body of the French Energy Regulatory
Commission — Commission de régulation de I'’énergie (CRE) — found that the contracts at issue were
incompatible with Directive 2009/73 as from the date of their conclusion. After that decision was upheld on
appeal, GRDF brought an appeal before the French Court of Cassation, which decided to submit a request
for a preliminary ruling to the Court for the purpose of determining, in essence, whether Directive 2009/73
precludes a decision of a regulatory authority from producing effects before the emergence of a dispute
between the parties.

The Court held that that directive does not preclude a regulatory authority, acting as a dispute settlement
authority, from adopting a decision ordering the system operator to enter into a contract for the transmission
of natural gas concluded with a supplier in accordance with EU law for the whole of the contractual period,
including, therefore, for the period prior to the emergence of a dispute between the parties. In that regard,
the Court first of all observed that Article 41(11) of Directive 2009/73 does not specify the temporal effects
of decisions of the regulatory authority acting as the dispute settlement authority. Next, interpreting that
provision in the light of the objective and context of Directive 2009/73, the Court observed that, under
Article 41(1)(b) of that directive, the regulatory authority’s duty is to ensure that system operators comply
with their obligations, including the obligation to apply the method of third-party access to the system
objectively and without discrimination between system users. That entails an obligation on the part of
Member States to ensure that, by virtue of Article 41(10) of Directive 2009/73, the regulatory authority has
the power to adopt binding decisions with regard to natural gas undertakings, requiring them to modify, if
necessary, the terms and conditions for connection and access to the system, including tariffs, so that they
are proportionate and applied in a non-discriminatory manner. To limit the temporal scope of a decision of

228| Thatjudgmentis presented in Section XVII ‘Consumer protection’.

229| Directive 2009/73/EC of the European Parliament and of the Council of 13 July 2009 concerning common rules for the internal market
in natural gas and repealing Directive 2003/55/EC (OJ 2009 L 211, p. 94).
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the regulatory authority, acting as a dispute settlement authority, to the period subsequent to the emergence
of the dispute between the parties would run counter to the objectives of Directive 2009/73 and would
undermine its effectiveness.

The Court also held that that interpretation of Article 41(11) of Directive 2009/73 is not called into question
either by the principle of legal certainty or by the principle of the protection of legitimate expectations. First,
although a national court may exceptionally be authorised, under the conditions laid down by the Court, to
maintain certain effects of an annulled national measure, the referring court has not, in that case, referred
to specific evidence capable of establishing particular risks of legal uncertainty. Secondly, although GRDF
claimed that the contracts for the transmission of gas at issue had been negotiated under the aegis and
control of the CRE, it failed to establish that the CRE had been given precise assurances as to the conformity
of the clause at issue, this, however, being a matter for the referring court to determine.

XX. Overseas countries and territories

In the judgments in Commission v United Kingdom (C-391/17, EU:C:2019:919) and Commission v Netherlands
(C-395/17, EU:C:2019:918), delivered on 31 October 2019, the Court held that the United Kingdom and the
Kingdom of the Netherlands had failed to fulfil their obligations under Article 4(3) TEU by failing to compensate
the loss of own resources resulting from the wrongful issue, in the light of decisions on the association of
the overseas countries and territories (OCTs) with the European Economic Community/European Community 23°
(‘the OCT decisions’), respectively, by the authorities of Anguilla, of export certificates EXP in respect of
imports of aluminium from Anguilla during the period 1999/2000, and, by the authorities of Curacao and
Aruba, of movement certificates EUR.1 in respect of imports of milk powder and rice from Curacao during
the period 1997-2000 and imports of groats and meal from Aruba during the period 2002/2003.

As regards the OCTs, Member States agreed, under the EC Treaty, to associate with the European Union the
non-European countries and territories which have special relations with certain Member States, including
the United Kingdom of Great Britain and Northern Ireland and the Kingdom of the Netherlands. Pursuant
to that treaty, the OCTs concerned were thus subject to special arrangements for association set out by
the Treaty. Those special arrangements mean, inter alia, thatimports into Member States of goods originating
in the OCTs are completely exempt from customs duties. That exemption is clarified by the decisions in
question, in that products originating in the OCTs and, under certain conditions, products not originating in
the OCTs but which are in free circulation in an OCT and are re-exported as such to the European Union are
to be accepted forimportinto the European Union free of customs duties and taxes having equivalent effect.
It is also apparent from the OCT decisions that both the Member States and the competent authorities of
the OCTs are, together with the Commission, involved in operations carried out by the European Union under
those decisions.

Evidence of compliance with the provisions relating to that exemption is provided by a certificate issued by
the customs authorities of the exporting OCT. That certificate may be verified subsequently by the customs
authorities of the importing State. Related disputes are referred to a committee chaired by a representative
of the Commission and composed of representatives of the Member States, in which the local authorities of
the exporting OCT do not participate.

230| Council Decision 91/482/EEC of 25 July 1991 on the association of the overseas countries and territories with the European Economic
Community (0) 1991 L 263, p. 1) and Council Decision 2001/822/EC of 27 November 2001 on the association of the overseas countries
and territories with the European Community (‘Overseas Association Decision’) (O) 2001 L 314, p. 1).


http://curia.europa.eu/juris/documents.jsf?language=EN&critereEcli=ECLI:EU:C:2019:919
http://curia.europa.eu/juris/documents.jsf?language=EN&critereEcli=ECLI:EU:C:2019:918

In Case C-391/17, a company established in Anguilla had set up a transhipment scheme, in 1998, under which
imports of aluminium from third countries were declared for customs purposes in Anguilla and then
transported to the European Union. The Anguillan authorities had issued export certificates for the re-export
in question, whilst granting the EU importers transport aid.

In Case C-395/17, milk powder and rice from Curagao had been imported into Germany between 1997 and
2000. In addition, groats and meal from Aruba had been imported into the Netherlands in 2002 and 2003.
The authorities of Curagao and Aruba had issued movement certificates in respect of those goods, even
though they did not meet the requirements for being considered products originating in those OCTs that
are covered by the exemption from customs duties and taxes having equivalent effect.

In both cases, enquiries had been carried out. Following those enquiries, the Commission adopted decisions
inwhich it concluded, having established the irregularity of the certificates examined, that it was appropriate
to waive post-clearance entry in the accounts of customs duties relating to the imports made upon submission
of those certificates. On the basis of those decisions, the Member States that imported the products concerned
from Anguilla, Curagao and Aruba waived post-clearance entry in the accounts of those duties. The Commission,
therefore, called on the United Kingdom and the Kingdom of the Netherlands to compensate the loss of EU
own resources resulting from the issue of the certificates concerned. Since those Member States denied any
liability in that regard, the Commission decided to bring actions for failure to fulfil obligations against them.

The Court examined those actions in the light of the principle of sincere cooperation, as enshrined in Article 4(3)
TEU.

First, the Courtrecalled that, under the first paragraph of Article 198 TFEU, the two Member States concerned
are among those which have special relations with OCTs and that the special arrangements for association
were based, at the time when the relevant certificates were issued, on those special relations. Those relations
are characterised by the fact that the OCTs are notindependent States but depend on a Member State, which
is responsible, in particular, for representing them internationally. Under that article, application of the special
arrangements for association benefits only countries and territories having special relations with the Member
State concerned, where that Member State requested that the special arrangements for association be made
applicable to them.

Next, the Court found that the issue of the contested certificates was governed by the OCT decisions and
thus by EU law, and that the authorities of the OCTs were therefore obliged to comply with the requirements
contained in those decisions. The procedures laid down by those decisions to settle differences or problems
in that context reflect the centrality, in terms of the arrangements for association, of the special relations
between the OCT concerned and the Member State responsible for it. Those special relations create a specific
liability on the part of the Member State vis-a-vis the European Union when the authorities of the OCTs issue
certificates in breach of those decisions. The Court made clear that the preferential and derogating nature
of the customs arrangements that apply to the goods in question in both cases mean that the obligation of
Member States, linked to the principle of loyalty, to take all the measures necessary to guarantee the
application and effectiveness of EU law must be fulfilled all the more strictly there. The Court concluded
from this that the two Member States concerned are liable, vis-a-vis the European Union, for any error
committed by the authorities of their OCTs, in the context of the issue of the certificates in question.



Lastly, the Court pointed out thatin so far as the issue of certificates in breach of the OCT decisions prevents
the importing Member State from collecting the customs duties which it would have had to collect in the
absence of those certificates, the resulting loss of own resources constitutes the unlawful consequence of
aninfringement of EU law. That consequence obliges the Member State which is liable vis-a-vis the European
Union for the wrongful issue of certificates to compensate the loss. The compensation obligation is merely
a particular expression of the obligation, arising from the principle of sincere cooperation, under which
Member States are required to take all necessary measures to remedy an infringement of EU law and to
nullify the unlawful consequences of it. Default interest, calculated from the date on which the Commission
requested compensation for the loss, must be added to that loss, given that compensation only for the
amount of customs duties which could not be collected is not sufficient to nullify the unlawful consequences
of the wrongful issue of the certificates in question.

XXI. International agreements

In the opinion of the Full Court on the EU-Canada CET Agreement (Opinion 1/17, EU:C:2019:341) of 30 April
2019, the Court declared Section F of Chapter Eight of the Comprehensive Economic and Trade Agreement (CETA)
between Canada, of the one part, and the European Union and its Member States, of the other part, concerning
the establishment of a mechanism for the resolution of investment disputes between investors and States (‘the ISDS
mechanism’) compatible with EU primary law. This mechanism provides, inter alia, for the creation of a Tribunal
and an Appellate Tribunal, and, in the longer term, a multilateral investment Tribunal.

The Court first of all recalled that an international agreement could be compatible with EU law only if it had
no adverse effect on the autonomy of the EU legal order. That autonomy, which exists with respect both to
the law of the Member States and to international law, stems from the essential characteristics of the European
Union and its law and thus resides in the fact that the Union possesses a constitutional framework that is
unique to it.

The Court stated, at the outset, that the envisaged ISDS mechanism stood outside the EU judicial system.
The courts envisaged by the CETA are indeed separate from the domestic courts of Canada, the Union and
its Member States. Consequently, the Court held that EU law does not preclude the CETA from providing for
the creation of tribunals or from conferring on them jurisdiction to interpret and apply the provisions of the
agreement. By contrast, such tribunals cannot have the power to interpret or apply provisions of EU law
other than those of the CETA or to make awards that might have the effect of preventing the EU institutions
from operating in accordance with the EU constitutional framework.

In that regard the Court stated, first, that the CETA does not confer on the envisaged tribunals any power to
interpret or apply EU law other than that relating to the provisions of that agreement. Secondly, as regards
there being no effect on the operation of the EU institutions in accordance with the EU constitutional
framework, the Court considered that the jurisdiction of the envisaged tribunals would adversely affect the
autonomy of the EU legal order if it were structured in such a way that those tribunals might, in the course
of making findings on restrictions on the freedom to conduct business challenged within a claim, call into
question the level of protection of a public interest that led to the introduction of such restrictions by the
Union with respect to all operators. However, it is apparent from the CETA that the discretionary powers of
the envisaged tribunals do not extend to permitting them to call into question the level of protection of a
publicinterest determined by the Union following a democratic process. Consequently, the Court concluded
that Section F of Chapter Eight of the CETA does not adversely affect the autonomy of the EU legal order.
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As regards the compatibility of the ISDS mechanism with the general principle of equal treatment, the request
for an opinion referred to a difference in treatment arising from the fact thatit will be impossible for enterprises
and natural persons of Member States that invest within the Union to challenge EU measures before the
tribunals envisaged by the CETA, whereas Canadian enterprises and natural persons that invest within the
Union will, for their part, be able to challenge such measures before those tribunals. In that respect, the
Court recalled that no express limitation is imposed on the scope of equality before the law, as enshrined
in Article 20 of the Charter, and that principle is therefore applicable to all situations governed by EU law,
including those falling within the scope of an international agreement entered into by the Union. Furthermore,
that fundamental right is available to all persons whose situations fall within the scope of EU law, irrespective
of their origin. Equality before the law enshrines the principle of equal treatment, which requires that
comparable situations must not be treated differently. However, the Court found that Canadian enterprises
and natural persons that invest within the Union are not in a situation comparable to that of enterprises and
natural persons of the Member States that invest within the Union, so the difference in treatment referred
to in the request for an opinion does not constitute discrimination.

As regards the compatibility of the ISDS mechanism with the right of access to an independent tribunal, the
Courtrecalled, first, that the Union is subject to the provisions of the second and third paragraphs of Article 47
of the Charter, which enshrine that right. Accordingly, while Canada is indeed not bound by the safeguards
provided by the Charter, the Union is so bound and therefore cannot enter into an agreement that establishes
tribunals with the jurisdiction to issue awards that are binding on the Union and to deal with disputes brought
before them by EU litigants if those safeguards are not provided. The Court then observed that the purpose
of the creation of a mechanism standing outside the judicial systems of the parties is to ensure that the
confidence of foreign investors extends to the body that has jurisdiction to declare infringements, by the
host State with respect to their investments, of Sections C and D of Chapter Eight of the CETA. Consequently,
the independence of the envisaged tribunals and access to those tribunals for foreign investors are inextricably
linked to the objective of free and fair trade that is stated in Article 3(5) TEU and is pursued by the CETA. As
regards accessibility to the envisaged tribunals, the Court observed that in the absence of rules designed to
ensure that the tribunals are financially accessible to natural persons and small and medium-sized enterprises,
the ISDS mechanism may, in practice, be accessible only to investors who have significant financial resources.
It went on to note that there was no commitment in the CETA that a body of rules to ensure the level of
accessibility required by Article 47 of the Charter will be putin place as soon as those tribunals are established.
However, Statement No 36, which forms an integral part of the context in which the Council adopted the
decision to authorise the signature of the CETA on behalf of the Union, provides that the Commission and
the Council give a commitment to ensure the accessibility of the envisaged tribunals to small and medium-
sized enterprises. The Court found that that commitment was sufficient justification for the conclusion that
the CETA is compatible with the requirement that those tribunals be accessible.

Finally, the Court found that the CETA provided sufficient guarantees that the envisaged tribunals will satisfy
the requirement of independence, both in its external aspect, which presupposes that those tribunals will
exercise their functions wholly autonomously, and in its internal aspect, which concerns the maintenance
of an equal distance of the Members of those tribunals from the parties to the proceedings and the absence
of any personal interest of those Members in the outcome of those proceedings.



XXIIl. European civil service

In the judgment in Spain v Parliament (C-377/16, EU:C:2019:249), delivered on 26 March 2019, the Court,
sitting as the Grand Chamber, annulled, in the context of an action under Article 263 TFEU, a call for expressions
of interest issued by the European Parliament for the recruitment of contract staff in order to perform the
duties of drivers, which restricted the choice of ‘language 2’ of the selection procedure to English, French
and German and required those languages to be used as the languages of communication for the purpose
of the procedure.

On 14 April 2016, the European Parliamentissued a call for expressions of interest with a view to establishing
a database of candidates for recruitment as contract staff members to act as drivers. Title IV of that call
provided that the recruitment in question was subject to ‘a thorough knowledge ... of German, English or
French’as‘language 2'. According to the Parliament, that restriction was in the interest of the service requiring
‘newly recruited staff to be immediately operational and able to communicate effectively in their daily work’,
those three languages being the most widely employed in that institution. Candidates were also required to
submit their applications using an online registration form available only in these three languages on the
website of the European Personnel Selection Office (EPSO).

As regards the restriction on the choice of languages for communications between candidates and EPSO in
the selection procedure in question, the Court held that it could not be ruled out that candidates could have
been deprived of the possibility of using the official language of their choice to submit their applications and
could therefore have been subject to a difference in treatment based on language. In that context, the Court
pointed out, inter alia, that in accordance with Article 2 of Regulation No 1/58, 23" documents sent to the
institutions of the European Union by a person subject to the jurisdiction of a Member State may be drafted
in any one of the official languages referred to in Article 1 of that regulation selected by the sender. That
right to choose, from among the official languages of the European Union, the language to be used in dealings
with the institutions is fundamental, as an essential component of respect for the linguistic diversity of the
European Union, the importance of which is set out in the fourth subparagraph of Article 3(3) TEU and in
Article 22 of the Charter. Nevertheless, in the specific context of the selection procedures for EU staff, the
institutions may make provision for restrictions on the use of official languages, provided that such restrictions
are, in accordance with Article 1d(6) of the Staff Regulations of Officials of the European Union (‘the Staff
Regulations’), as applied to members of the contract staff under Article 80(4) of the Conditions of Employment
of Other Servants (‘the CEQS’), 232 objectively and reasonably justified by a legitimate objective of general
interestin the framework of staff policy and are proportionate to the aim pursued. In that case, the European
Parliament did not provide any reason capable of demonstrating the existence of such a legitimate objective
of general interest capable of justifying the decision to restrict the languages of communication to English,
French and German.

As regards the decision to restrict the choice of ‘language 2’ to those languages for the selection procedure
itself, the Court considered that candidates whose language skills did not allow them to meet that requirement
were deprived of the opportunity to participate in that selection procedure, even if they had sufficient

231| Council Regulation No 1 of 15 April 1958 determining the languages to be used by the European Economic Community (OJ, English
Special Edition 1952-1958, p. 74), as amended by Council Regulation (EU) No 517/2013 of 13 May 2013 (O) 2013 L 158, p. 1).

232| Regulation (EEC, Euratom, ECSC) No 259/68 of the Council of 29 February 1968 laying down the Staff Regulations of Officials and
the Conditions of Employment of Other Servants of the European Communities and instituting special measures temporarily
applicable to officials of the Commission (OJ, English Special Edition 1968 (1), p. 30), as amended by Regulation (EU, Euratom)
No 1023/2013 of the European Parliament and of the Council of 22 October 2013 (O) 2013 L 287, p. 15).
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knowledge, in accordance with the conditions laid down in Article 82(3)(e) of the CEOS, of at least two official
languages of the European Union. That restriction may constitute a difference in treatment on grounds of
language. Although the interest of the service may require, on the basis of a legitimate objective of general
interest, that the persons recruited have a specific knowledge of languages, itis for the institution restricting
the language regime of a selection procedure, which has broad discretion in that regard, to establish that
such a restriction is appropriate for the purpose of meeting the actual needs relating to the duties to be
performed; that restriction must be proportionate to that interest and be based on clear, objective and
foreseeable criteria enabling candidates to understand the reasons for it and the EU judicature to review its
legality.

In that case, the Court held that the reasons given in Title IV of the call for expressions of interest were not
in themselves sufficient to establish that the duties of a driver in the European Parliament required knowledge
of one of the three languages in question, to the exclusion of the other official languages of the European
Union. In so far as the European Parliament did not, furthermore, adopt, pursuant to Article 6 of Regulation
No 1/58, internal rules of procedure governing the application of its language regime, it cannot be stated,
without regard to the duties that the persons recruited will actually be called upon to perform, that those
three languages are necessarily the most useful languages for all the duties in that institution. As for the fact
that the description of the duties required to be performed by the drivers recruited showed that they would
carry out the bulk of their work in Brussels, Luxembourg and Strasbourg, that is to say, three cities in Member
States which include French or German in their official languages, the Court held that this was not sufficient
to justify the restriction at issue. The Parliament did not show that the restriction to each of the languages
designated as ‘language 2’ for the selection procedure was objectively and reasonably justified in the light
of the functional specificities of the posts to be filled and why, by contrast, the languages chosen could not
include other official languages that might be relevant for such posts.

Finally, as regards the consequences of the annulment of the call for expressions of interest, the Court
annulled the database constituted for that purpose. It took the view that the candidates who had been
registered in that database had not received any guarantee of recruitment and, therefore, that the mere
inclusion of candidates in the database was not capable of giving rise to a legitimate expectation requiring
that the effects of the call for expressions of interest be maintained in force. By contrast, the annulment did
not have any effect on recruitments already completed.

In the judgment in Commission v Italy (C-621/16 P, EU:C:2019:251), delivered on 26 March 2019, the Grand
Chamber of the Court confirmed, on appeal, the judgment of the General Court 233 that had annulled, on the
basis of Articles 1d and 28 of the Staff Regulations, Article 1(2) of Annex IlI to those Staff Regulations and Article 1
of Council Regulation (EEC) No 1/58, two notices of open competition issued by EPSO with a view to drawing up a
reserve list of administrators. Those notices restricted the choice of the second language of the selection procedure
to English, French and German and required those languages to be used as the languages of communication with
EPSO.

As regards, in the first place, the admissibility of the actions at first instance, the Court first recalled that
actions for annulment are available in the case of all measures adopted by the institutions which are intended
to have binding legal effects, whatever their form. Next, the Court held that the General Court had correctly
concluded, in the light of the legal nature of the notices of competition at issue, that those notices did not
constitute measures which confirm or merely implement the general rules governing open competitions,
but measures which have ‘binding legal effects as regards the language rules for the competitions in question’,
and therefore constitute acts which are open to challenge. In that regard, the Court pointed out that the

233| Judgment of the General Court of 15 September 2016, Italy v Commission (T-353/14 and T-17/15, EU:T:2016:495).
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organisation of a competition is governed by a notice, which lays down the essential elements of that
competition, such as the knowledge of languages required in view of the special nature of the posts to be
filled, in accordance with the provisions of Annex Ill to the Staff Regulations. That notice thus lays down the
‘regulatory framework’ for the competition in question in accordance with the objective set by the appointing
authority and, accordingly, produces binding legal effects. That assessment of the legal nature of the notices
of competition was, in that case, borne out both by the wording of the general rules governing open
competitions adopted by EPSO and by that of the notices of competition at issue.

In the second place, as to the exercise of judicial review and the intensity of review applied by the General
Court, the Court recalled that the EU institutions must enjoy a wide discretion in the organisation of their
services and, in particular, in the determination of the criteria of ability required for the positions to be filled
and, in the light of those criteria and in the interests of the service, in the determination of the conditions
and procedure for organising competitions. However, that discretion is governed in mandatory terms by
Article 1d of the Staff Regulations, which prohibits any discrimination on grounds of language and provides
that differences in treatment based on language resulting from restrictions on the language regime of a
competition to a limited number of official languages can only be accepted if such a restriction is objectively
justified and proportionate to the actual needs of the service. In addition, any requirement relating to specific
language skills must be based on clear, objective and predictable criteria enabling candidates to understand
the reasons for that requirement and allowing the EU judicature to review the lawfulness thereof.

Since the lawfulness of the restriction depends on it being justified and proportionate, the General Court
was right to undertake, in the case at hand, an actual assessment of whether, in particular, the notices of
competition at issue, the general rules governing open competitions and the evidence provided by the
Commission included ‘concrete indications’ capable of establishing, objectively, whether the interests of the
service justified the restriction on the choice of second language in the competition. The General Court must
not only establish whether the evidence relied on is factually accurate, reliable and consistent, but also
ascertain whether that evidence contains all the information which must be taken into account in order to
assess a complex situation and whether it is capable of supporting the conclusions drawn from it.

In the third place, as regards the restriction on the choice of the languages of communication between
candidates and EPSO, the Court of Justice held that the reasoning followed by the General Court, according
to which Regulation No 1/58 governed any restriction on the official languages required for communications
between EPSO and candidates to the competitions, was flawed. According to the Court, although it had held,
inits judgmentin /taly v Commission (C-566/10 P), 234 that in the absence of special rules applicable to officials
and servants in the internal rules of the institutions concerned by the notices of competition at issue in that
case, relations between those institutions and their officials and servants are not totally excluded from the
scope of Regulation No 1/58, that clarification applies not to the languages of communication between EPSO
and candidates, but to the languages in which those notices of competition are published. Accordingly, in the
context of EU personnel selection procedures, differences in treatment as regards the language arrangements
for competitions may be permitted pursuant to Article 1d(6) of the Staff Regulations. However, in that case,
the Court of Justice held that the General Court had correctly concluded that the grounds given to support
the choice of the languages of communication were not capable of justifying, within the meaning of Article 1d(1)

234| Judgment of the Court of 27 November 2012, Italy v Commission (C-566/10 P, EU:C:2012:752).
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and (6) of the Staff Regulations, the restriction on the choice of the languages of communication with EPSO,
since the notices of competition at issue did not specify upon which objectively verifiable elements that
restriction was based, which must be proportionate to the actual needs of the service.

In the judgmentin HKv Commission (C-460/18 P, EU:C:2019:1119), delivered on 19 December 2019, the Court
of Justice set aside the judgment of the General Court of 3 May 2018 in HK v Commission 23> and, in giving final
judgment in the dispute, dismissed both the action for annulment brought by the appellant against the decision of
the European Commission refusing to grant him a survivor’s pension as the surviving spouse of an official and his
action for damages for the material and non-material damage allegedly suffered.

This case concerned the appellant’s request for a survivor’s pension as the surviving spouse of a European
Commission official who died on 11 April 2015, to whom he had been married since 9 May 2014. The couple
had already been cohabiting since 1994. The appellant had regularly received money from his partner because
of health problems which prevented him from working or engaging in training.

First of all, the Court of Justice set aside the judgment of the General Court dismissing the appellant’s action,
on the ground that the General Court had infringed its obligation to state reasons. In that regard, the Court
of Justice pointed out that the statement of reasons in the judgment under appeal did not disclose in a clear
and comprehensible manner the General Court’s reasoning with regard to the determination of the persons
eligible to receive a survivor’s pension under the first paragraph of Article 17 of Annex VIII to the Staff
Regulations, which was important for the question of the comparable nature of the situations weighed up
for the purposes of examining the compatibility of that article of the Staff Regulations with the general
principle of non-discrimination.

In taking the view that the case was ready for judgment, the Court of Justice went on to hold that the
Commission was correct to refuse the appellant entitlement to the survivor’s pension on the ground that he
did not satisfy the condition relating to the minimum duration of one year of marriage to the deceased official,
laid down in the first paragraph of Article 17 of Annex VIII to the Staff Regulations.

The Court of Justice stated that neither the fact that that article excludes from its scope cohabitation, nor
the fact thatitimposes such a minimum duration of marriage in order for the surviving spouse to be entitled
to the survivor’s pension, were manifestly inappropriate in relation to the objective of the survivor’s pension
and did not infringe the general principle of non-discrimination.

According to the Court of Justice, entitlement to the survivor’s pension is not linked to any financial dependence
of the spouse on the deceased. By contrast, the recipient of that pension must have been linked to the
deceased official in the context of a civil relationship which has created a set of rights and obligations between
them, such as marriage or, in certain circumstances, a registered marital partnership.

The Court of Justice stated that those conditions include in particular the fact that the surviving partner
supplies an official document recognised as such by a Member State or by any competent authority of a
Member State, attesting to the status of non-marital partners, and the fact that the couple did not have
access to legal marriage.

235| T-574/16, not published, EU:T:2018:252.
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Thus, the Court of Justice held that a de facto union, such as cohabitation, which is not, in principle, the
subject of a statute laid down by law, does not satisfy the required conditions and, therefore, with regard to
the survivor's pension, cohabitants are not in a situation comparable to that of married persons or to that
of partners who have entered into a registered partnership satisfying the pension eligibility conditions.

Furthermore, the Court of Justice found that with a view to combating abuse or even fraud, the EU legislature
had discretion in establishing entitlement to a survivor’s pension and that the requirement that the marriage
must have lasted for at least one year in order for the surviving spouse to receive the survivor’s pension was
intended to ensure the reality and stability of the relationship between the persons concerned.

The Court of Justice concluded that the action for compensation for the material or non-material damage
allegedly suffered also had to be dismissed as unfounded, since the appellant’s claims in that regard were
closely linked to the claim for annulment, which itself had been dismissed as unfounded.



Activity of the Registry of the Court of Justice
in 2019

By Mr Marc-André Gaudissart, Deputy Registrar

While the tasks entrusted to it are many and varied, in particular because of its special place in the structure
of a multilingual institution such as the Court of Justice of the European Union and its role as intermediary
between the courts of the Member States and the parties’ representatives, on the one hand, and the cabinets
and institution’s departments, on the other hand, the primary task of the Registry of the Court of Justice is,
of course, to ensure that proceedings are conducted properly and that the files for the cases brought before
the Court are maintained rigorously, from the moment the document instituting proceedings is entered in
the Registry's register until the decision closing the proceedings is served on the parties or the court which
brought the matter before it. The number of cases brought before and closed by the Court of Justice therefore
has a directimpact on the Registry’s workload and its ability to meet the challenges it faces in a wide variety
of areas.

As the past year was once again characterised by intense activity, both in terms of new cases and cases
closed, the following paragraphs will mainly be devoted to an overview of the main statistical trends, and
not to the other tasks carried out by the Registry, even though they mobilised a significant proportion of its
resources in 2019, particularly in the context of compliance with the regulatory requirements relating to the
protection of personal data and the ongoing work and discussions concerning the implementation of an
integrated case management system.

I. New cases

While one might have thought that the record set in 2018 — with no fewer than 849 new cases in a single
year — could not be beaten, the statistics defied all predictions once again: the past year saw a further
increase of around 14% in the number of new cases, with no fewer than 966 new cases brought before the
Court of Justice in 2019. Never before has such a large number of cases been brought before the Court! As
in the previous two years, the increase is largely due to a further rise in the number of requests for a
preliminary ruling — with 641 requests, these cases accounted for two thirds of all new cases in 2019, and
more than twice the number of requests submitted to the Court a decade ago (302 requests in 2009)! — and
also to a significant increase in the number of appeals. With 266 cases, appeals, appeals against interim
measures and appeals on intervention accounted for more than 27% of the new cases in 2019 (compared to
justover 23% the previous year). This increase is predominantly attributable to the high number of decisions
delivered by the General Courtin 2018, owing in part to the increase in its staff.

With 35 new cases in 2019 (compared to 57 in 2018), the number of actions for failure to fulfil obligations fell
significantly, by contrast, but it seems premature at this stage to draw conclusions, as the drop in the number
of such actions may also be due to the specific institutional context of the past year, characterised, in particular,
by the end of the Juncker’ Commission’s mandate and the inauguration of a new Commission, which might
adopt a different approach to litigation than its predecessor. Finally, the past year was marked by the action
brought by the Court of Auditors under Article 286(6) of the Treaty on the Functioning of the European Union
and the request from the European Parliament seeking an opinion (1/19) under Article 218(11) of that Treaty



on the compatibility with the Treaties of, inter alia, the conclusion by the European Union of the Council of
Europe Convention on preventing and combating violence against women and domestic violence (Istanbul
Convention).

As regards requests for a preliminary ruling, courts of all the Member States, without exception, turned to
the Court of Justice in 2019. As in 2018, Germany, Italy and Spain continue to top the ‘geographical’ ranking
of references for a preliminary ruling in 2019 — with, respectively, 114, 70 and 64 requests made in the past
year by the courts of those Member States — but what is particularly striking is the number of references
from the courts of the States that joined the European Union in 2004, 2007 and 2013, as well as the relatively
high number of requests for a preliminary ruling from the United Kingdom (18), despite that Member State’s
decision to leave the European Union.

Romania and Poland, with 49 and 39 requests for a preliminary ruling in 2019, respectively, occupy fourth
and fifth place in the geographical ranking of references for a preliminary ruling, ahead of founding States
such as Belgium, France or the Netherlands (whose courts turned to the Court of Justice on 38, 32 and 28
occasionsin 2019, respectively), while the number of requests from courts in Bulgaria (24), Croatia (10), Latvia
(12), Slovakia (10) and Slovenia (5) also rose considerably. This trend clearly testifies to the vitality of the
dialogue that the Court of Justice maintains with the courts of all the Member States, even though muted
concerns may, at times, underpin that dialogue; some of the questions referred to the Court concern matters
as sensitive as Member States’ observance of the basic precepts and principles of the rule of law governing,
among other things, the appointment of judges and their retirement age, the existence of independent and
impartial disciplinary procedures, and the establishment of minimum safeguards for asylum applicants and
beneficiaries of international protection.

As to the remainder, the cases brought before the Court in 2019 — whether by way of the preliminary ruling
procedure or in the form of direct actions or appeals — covered a vast range of areas, reflecting how broad
and diverse the matters governed by EU law are. These include the mandatory grant of minimum rest periods
and equal pay for men and women in comparable situations; compensation for air passengers in the event
of cancellation or inordinate delay of a flight; the need to ensure that the public is properly informed when
certain plant protection products are placed on the market; and the need to ensure that consumers are
adequately informed about the precise composition or geographical origin of the foodstuffs they buy.
However, as in 2018, the top three positions are occupied by cases concerning the area of freedom, security
and justice (105 new cases), taxation (74 cases), and intellectual and industrial property (also 74 cases). At
the beginning of 2019, a large number of appeals were also lodged against judgments delivered by the General
Courtin December 2018 in State aid and competition matters, which explains the particularly high number
of new cases in these two areas (with 59 and 42 new cases, respectively).

Finally, it should be noted that the past year was again characterised by a significant number of requests to
expedite proceedings: the expedited procedure was requested in no fewer than 58 cases (compared to 36
in 2018 and 31 in 2017) and the urgent preliminary ruling procedure was requested (or proposed) in some
20 cases (1 more thanin the previous year and 5 more than in 2017). Although not all of these requests were
granted, they nevertheless required the Court to examine, within a short time frame, the circumstances
invoked in each individual case in order to determine whether or not to initiate one of those two procedures.
In 2019, that examination resulted in the urgent preliminary ruling procedure being applied in 11 cases and
the expedited procedure in a further 3 cases.



Il. Cases closed

While the number of new cases was particularly high over the past year, thatincrease, fortunately, was offset
once again by an unprecedented number of cases closed. With 865 cases settled in 2019, the Court hita new
all-time high, the previous record having been set in 2018 with 760 cases closed. That figure represents an
increase of around 14%!

Without going into detail here on the cases closed in 2019 and their scope — in this respect, reference is
made to the developments in the case-law described in the second part of this chapter — three elements
will be of particular interest to the reader when reviewing the figures and statistics set out below.

The first element is undoubtedly the high proportion of orders in the total number of cases closed in 2019.
While the Court issued some 218 orders in 2018, that number rose to 293 in 2019, all categories combined.
There are two reasons for that increase.

The first is the greater use of all the possibilities afforded by the Rules of Procedure for ruling on actions
brought before the Court within a short time frame, in particular Article 99 of those rules, which allows the
Court to give, by reasoned order, a rapid response to questions referred to it for a preliminary ruling where
those questions are identical to a question on which the Court has already ruled or where the reply to such
a question may be clearly deduced from the case-law or where the answer admits of no reasonable doubt
(no fewer than 57 cases were closed on the basis of that provision in 2019).

The second reason is the entry into force on 1 May 2019 of Regulation (EU, Euratom) 2019/629 of the European
Parliament and of the Council of 17 April 2019, " which introduced a new mechanism for certain categories
of appeal whereby the Court will allow an appeal to proceed, wholly or in part, only where it raises an issue
that is significant with respect to the unity, consistency or development of EU law. As that requirement was
considered not met or at least not sufficiently substantiated by the appellants in various cases, the Court
adopted a high number (27) of orders that an appeal is not allowed to proceed in 2019, which contributed
to the increase in the number of orders closing the proceedings.

Reference must also be made to the first case in which Article 182 of the Rules of Procedure was applied,
allowing the Court to declare an appeal manifestly well founded where it has already ruled on one or more
questions of law identical to those raised by the pleas in law of the appeal.

With regard to the distribution of cases closed by court formation, mention must be made of the opinion
(1/17) delivered by the Full Court on 30 April 2019 on the compatibility with EU law of the investor-State
dispute settlement (ISDS) mechanism established by the Comprehensive Economic and Trade Agreement
between Canada, of the one part, and the European Union and its Member States, of the other part, as well
as the significant proportion of decisions delivered by the Grand Chamber of the Court, which closed no
fewer than 82 cases in 2019. The growing number of decisions delivered by chambers of three judges is also
worthy of note. In 2019, the chambers of the Court sitting with three judges closed no fewer than 351 cases
by way of judgment or order, compared to 251 cases in 2018. This sharp increase, which comes at a time of
heavy workload, is partly due to the Court’s intention to make the best possible use of those court formations
by assigning appropriate cases to them, if necessary coupled with the delivery of an Opinion, which used to
be rather rare for cases assigned to such formations. The proportion of decisions delivered by chambers of
five judges was slightly higher in 2019: these formations closed 343 cases in the past year, compared to 323
in 2018.

1] 0J2019 L 111, p. 1.



Finally, the duration of proceedings has remained stable overall, or even decreased, despite the significant
increase in the number of cases. In 2019, the average duration of preliminary ruling proceedings was
15.5 months (and 3.7 months for cases dealt with under the urgent preliminary ruling procedure), compared
to 16 months and 3.1 months in 2018, respectively, while the average duration of direct actions and appeals
was 19.1 months (compared to 18.8 months in 2018) and 11.1 months (compared to 13.4 months), respectively.
As indicated above, those figures are largely due to the more widespread use of orders, particularly in the
field of intellectual and industrial property, where a large number of appeals were dismissed either on the
basis of Articles 170a or 170b of the Rules of Procedure of the Court (hew mechanism for determining whether
appeals should be allowed to proceed) or under Article 181 thereof.

lll. Cases pending

As a logical consequence of the increase in the number of new cases in 2019, which was greater than the
increase in the number of cases closed, however high, the number of cases pending before the Court also
rose compared to the previous year, standing at 1 102 as of 31 December 2019 (1 013 cases, including the
joinder of cases on the ground of similarity).

It is in that context, in particular, that the mechanism whereby the Court determines whether an appeal
should be allowed to proceed came into force on 1 May 2019 and amendments were made by the Court in
the pastyear to its Rules of Procedure, the Recommendations to national courts and tribunals in relation to
the initiation of preliminary ruling proceedings and the Practice directions to parties concerning cases brought
before the Court. These amendments, the scope of which is described in the first part of this chapter, seek
to clarify, supplement or simplify the provisions governing proceedings before the Court and define the
framework for its relations with national courts and the parties’ representatives. They should enable the
Court to contain, to some extent, the increase in the number of cases brought before it, without prejudice
to other measures which might be proposed should the need arise, if the upward trend continues, in order
to simplify the handling of certain cases or readjust the division of jurisdiction between the Court of Justice
and the General Court.
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I. General activity of the Court of Justice —
New cases, completed cases, cases pending (2015-2019)

1200
1000

800

600 -

400 -

200

2015 2016 2017 2018 2019
Hm New cases B Completed cases B Cases pending
2015 2016 2017 2018 2019

New cases 713 692 739 849 966
Completed cases 616 704 699 760 865
Cases pending 884 872 912 1001 1102



Il. New cases — Nature of proceedings (2015-2019)

2019

1.04%

m References for a preliminary
ruling

M Direct actions

H Appeals

M Appeals concerning interim
measures or interventions

B Requests for an opinion

66.35% Special forms of procedure

2015 2016 2017 2018 2019

References for a preliminary ruling 436 470 533 568 641
Direct actions 48 35 46 63 41
Appeals 206 168 141 193 256
Appeals concerning interim measures or
) . 9 7 6 6 10
interventions
Requests for an opinion 3 1 1
Special forms of procedure ' 11 12 12 19 17

Total 713 692 739 849 966
Applications for interim measures 2 3 3 6 6

1| The following are considered to be ‘special forms of procedure’: legal aid; taxation of costs; rectification; application to set aside
ajudgmentdelivered by default; third-party proceedings; interpretation; revision; examination of a proposal by the First Advocate
General to review a decision of the General Court; attachment procedure; cases concerning immunity.



Ill. New cases — Subject matter of the action (2015-2019)

Access to documents
Accession of new States
Agriculture
Approximation of laws
Arbitration clause
Area of freedom, security and justice
Association of the Overseas Countries and Territories
Citizenship of the Union
Commercial policy
Common fisheries policy
Common foreign and security policy
Company law
Competition
Consumer protection
Customs union and Common Customs Tariff
Economic and monetary policy
Economic, social and territorial cohesion
Education, vocational training, youth and sport
Energy
Environment
External action by the European Union
Financial provisions (budget, financial framework, own
resources, combating fraud and so forth)
Free movement of capital
Free movement of goods
Freedom of establishment
Freedom of movement for persons
Freedom to provide services
Industrial policy
Intellectual and industrial property
Law governing the institutions
Principles of EU law
Public health
Public procurement
Registration, evaluation, authorisation and restriction of
chemicals (REACH Regulation)
Research and technological development and space
Social policy
Social security for migrant workers
State aid
Taxation
Transport
TFEU

Protection of the general public
Safety control

Euratom Treaty
Principles of EU law

EU Treaty
Law governing the institutions
Privileges and immunities
Procedure
Staff Regulations
Others

OVERALL TOTAL

2015
7

17
22

53

12

40
40
29
11

12
15
24
11
88
24
13
10
26

32

29

49

27
702

11
713

2016
6

27
34

76

20

35
23
13

30

33
10
39
70
32
676

13

16
692

2017
1
1
14
41

12

16

18

73

26

12

23

43

21

55

83
719

12

20
739

2018
10

26
53

12
50

46
14
26
71
39
814

N = =2 N = -

16
32
849

2019
5

24
29
3
106

41
12

74
38
33

27

41

59

73

54
910

16

35

54
966



IV. New cases — Subject matter of the action (2019)

Access to documents

Agriculture

Approximation of laws

Arbitration clause

Area of freedom, security and justice
Citizenship of the Union
Commercial policy

Common fisheries policy

Common foreign and security policy
Company law

Competition

Consumer protection

Customs union and Common Customs Tariff

Economic and monetary policy

Economic, social and territorial cohesion

Energy
Environment
External action by the European Union

Financial provisions (budget, financial framework, own
resources, combating fraud and so forth)

Free movement of capital

Free movement of goods

Freedom of establishment
Freedom of movement for persons
Freedom to provide services
Industrial policy

Intellectual and industrial property
Law governing the institutions
Principles of EU law

Public health

Public procurement

Registration, evaluation, authorisation
of chemicals (REACH Regulation)
Social policy

Social security for migrant workers
State aid

Taxation

Transport

Protection of the general public
Principles of EU law

Privileges and immunities
Procedure
Staff Regulations

and restriction

TFEU

Euratom Treaty

EU Treaty

Others
OVERALL TOTAL

References for a
preliminary ruling

N =
(SN

103

12
72
18

40
12

15

32

25

40

17

67

51
638

641

Direct actions

[N QNN N

M

Appeals

w w oo b~

27

-

- = =

58
30

39

221

34
35
256

Appeals concerning

interim measures

RN NN

10

10

or interventions

Requests for an

opinion

Total

24
29

106

41
12

74
38
33

27

41

59
73
54
910

O W = = -

54
966

Special forms of
procedure

16
17



V. New cases — References for a preliminary ruling by Member State (2015-2019)

550
500
450
400
350
300
250
200
150 | I
100
50 -
0 ,
BE BG CZ DKDE EE IE EL ES FR HR IT CY LV LT LU HUMT NL AT PL PT RO SI SK FI SE UK
w2015 m2016 m2017 m2018 2019
2015 2016 2017 2018 2019 Total
Belgium 32 26 21 40 38 157
Bulgaria 5 18 16 20 24 83
Czech Republic 8 5 4 12 5 34
Denmark 7 12 8 3 1 31
Germany 79 84 149 78 114 504
Estonia 2 1 7 2 3 15
Ireland 8 6 12 12 10 48
Greece 2 6 4 3 5 20
Spain 36 47 23 67 64 237
France 25 23 25 41 32 146
Croatia 5 2 3 3 10 23
Italy 47 62 57 68 70 304
Cyprus 1 1 2
Latvia 9 9 5 5 12 40
Lithuania 8 8 10 6 7 39
Luxembourg 7 1 1 4 6 19
Hungary 14 15 22 29 20 100
Malta 1 1 2
Netherlands 40 26 38 35 28 167
Austria 23 20 31 35 37 146
Poland 15 19 19 31 39 123
Portugal 8 21 21 15 14 79
Romania 18 14 16 23 49 120
Slovenia 5 3 3 2 5 18
Slovakia 5 6 6 6 10 33
Finland 4 7 13 6 7 37
Sweden 7 5 8 7 11 38
United Kingdom 16 23 11 14 18 82
Others 1 1 1
Total 436 470 533 568 641 2648

1] Case C-169/15, Montis Design (Cour de justice Benelux/Benelux Gerechtshof).



VI. New cases —
Actions for failure of a Member State to fulfil its obligations (2015-2019)

25

20

15

10

BE BG CZ DK DE EE IE EL ES FRHR IT CY LV LT LUHUMTNL AT PL PT RO SI SK FI SE UK
m 2015 m2016 m2017 m2018 © 2019

2015 2016 2017 2018 2019 Total
Belgium 1 3 2 2 8
Bulgaria 1 2 2 2 7
Czech Republic 2 2 2 1 7
Denmark 1 1
Germany 4 7 2 2 1 16
Estonia
Ireland 1 3 2 1 7
Greece 4 7 2 2 2 17
Spain 3 1 4 6 6 20
France 1 2 1 4
Croatia 2 3 5
Italy 3 7 4 15
Cyprus 1 1
Latvia 2
Lithuania
Luxembourg 2 3 4 9
Hungary 1 3 5 4 13
Malta 1 1
Netherlands 1 1 2
Austria 2 1 6 4 13
Poland 2 4 3 3 1 13
Portugal 4 3 1 1 9
Romania 3 1 1 3 8
Slovenia 1 1 2 4 2 10
Slovakia 1 1 1 3
Finland 1 1 2
Sweden
United Kingdom 2 1 2 1 2 8

Total 37 31 41 57 35 201



VII. Completed cases — Nature of proceedings (2015-2019) *

0.69%

23.58% W References for a preliminary
ruling

m Direct actions

4.85%
B Appeals

H Appeals concerning interim
measures or interventions

B Requests for an opinion

69.48%

Special forms of procedure

2015 2016 2017 2018 2019
References for a preliminary
) 404 453 447 520 601
ruling
Direct actions 70 49 37 60 42
Appeals 127 182 194 155 204
A I ing interi
ppeals conc'ermng |n.er|m 7 . 4 10 6
measures or interventions
Requests for an opinion 1 3 1
Special forms of procedure 2 7 13 14 15 11
Total 616 704 699 760 865

1] The figures given (gross figures) represent the total number of cases, without account being taken of the joinder of cases on the
ground of similarity (one case number = one case).

2| The following are considered to be ‘special forms of procedure’”: legal aid; taxation of costs; rectification; application to set aside
ajudgmentdelivered by default; third-party proceedings; interpretation; revision; examination of a proposal by the First Advocate
General to review a decision of the General Court; attachment procedure; cases concerning immunity.



VIIl. Completed cases — Judgments, opinions, orders (2019) '

12.85%
H Judgments

B Orders involving a judicial
determination

H Interlocutory orders
23.66%

62.47%

H Other orders

Opinions
©
S "
T . 4
2 e g N
4 s O S & n
c Y] ° @ c
o £8 > B S 5
£ S = o o = ‘5’
50 ° £ 8 = ‘a 4
] S = 3 [
3 E 8 3 5 °
o 3 F ©
3 £
S
o
References for a preliminary 375 70 83 528
Direct actions 32 9 41
Appeals 84 106 1 8 199
Appeals concerning interim 6 6
measures or interventions
Requests for an opinion 1 1
Special forms of procedure 10 1 11
Total 491 186 7 101 1 786

1| The figures given (net figures) represent the number of cases after joinder on the ground of similarity (a set of joined
cases = one case).

2| Orders terminating proceedings other than those removing a case from the register, declaring that there is no need to give a
decision or referring a case to the General Court.

3| Orders made following an application on the basis of Articles 278 TFEU, 279 TFEU or 280 TFEU or the corresponding provisions of
the EAEC Treaty, or following an appeal against an order concerning interim measures or intervention.

4|  Orders terminating the case by removal from the register, declaration that there is no need to give a decision or referral to the
General Court.



IX. Cases completed by judgments, by opinions or by orders involving a judicial
determination — Bench hearing action (2015-2019) *

2019

1.05%
0.12%

H Full Court

B Grand Chamber

B Chambers (five judges)

Chambers (three judges)

m Vice-President

2015 2016 2017 2018 2019
7] w w w w
c c c c c
(=] o 2 2 2
[= c [= c c
s S ‘s o~ e o~ ‘s o~
o »nw = o w = o n = o n = 0 v -
7 8 £ 3 8 £ 3 38 & 3 58 & v 8 &
£ € £ € £
80 o0 80 80 80
© © T © ©
= = = = =]
- - - - -
Full Court 1 1 1 11 1
Grand Chamber 47 47 54 54 46 46 76 76 77 77
Chambers (five judges) 298 20 318 280 20 300 312 10 322 300 15 315 317 21 338
Chambers (three judges) 93 89 182 120 162 282 151 105 256 153 93 246 163 176 339
Vice-President 7 7 5 5 3 3 7 7 8 8

Total 438 116 554 454 187 641 510 118 628 530 115 645 558 205 763

1| The figures given (net figures) represent the number of cases after joinder on the ground of similarity (a set of joined
cases = one case).

2| Orders terminating proceedings other than those removing a case from the register, declaring that there is no need to give a
decision or referring a case to the General Court.



X. Cases completed by judgments, by opinions or by orders involving a judicial
determination — Subject matter of the action (2015-2019) "

2015 2016 2017 2018 2019
Access to documents 3 4 9 2 5
Accession of new States 1 1
Agriculture 20 13 22 15 23
Approximation of laws 24 16 29 28 44
Arbitration clause 3 2
Area of freedom, security and justice 49 52 61 74 85
Citizenship of the Union 4 8 5 10 7
Commercial policy 4 14 14 6 11
Common fisheries policy 3 1 2 2 2
Common foreign and security policy 6 11 10 5 8
Company law 1 1 4 1 1
Competition 23 30 53 12 20
Consumer protection 29 33 20 19 38
Customs union and Common Customs Tariff 20 27 19 12 12
Economic and monetary policy 3 10 2 3 7
Economic, social and territorial cohesion 4 2 1
Education, vocational training, youth and sport 1 2
Employment 1
Energy 2 2 1 9
Environment 27 53 27 33 50
External action by the European Union 1 5 1 3 4
Financial provisions (budget, financial framework, own
resources, combating fraud and so forth) ! 2 / 2 6
Free movement of capital 8 7 1 13 8
Free movement of goods 9 5 2 6
Freedom of establishment 17 27 10 13
Freedom of movement for persons 13 12 17 24 25
Freedom to provide services 17 14 13 21 23
Industrial policy 9 10 8 2 7
Intellectual and industrial property 51 80 60 74 92
Law governing the institutions 27 20 27 28 28
Principles of EU law 12 13 14 10 17
Public health 5 4 5 6
Public procurement 14 31 15 22 20
Registration, evaluation, authorisation and restriction of 1 1 - 1 1
chemicals (REACH Regulation)
Research and technological development and space 1 3 2 3 1
Social policy 30 23 26 42 36
Social security for migrant workers 14 5 6 10 12
State aid 26 26 33 29 20
Taxation 55 41 62 58 68
Trans-European networks 1
Transport 9 20 17 38 25
TFEU 544 626 614 627 730
Protection of the general public 1 1
Euratom Treaty 1 1
Principles of EU law 1
EU Treaty 1
Law governing the institutions 2
Privileges and immunities 2 1 1
Procedure 4 14 13 10 11
Staff Regulations 3 1 7 18
Others 9 15 14 18 31
OVERALL TOTAL 554 641 628 645 763

1|  Thefigures given (gross figures) represent the total number of cases, without account being taken of the joinder of cases on the
ground of similarity (one case number = one case).



XI. Cases completed by judgments, by opinions or by orders involving a judicial
determination — Subject matter of the action (2019) 1

Judgments/opinions Orders 2 Total
Access to documents 2 3 5
Agriculture 19 4 23
Approximation of laws 35 9 44
Arbitration clause 2 2
Area of freedom, security and justice 73 12 85
Citizenship of the Union 7 7
Commercial policy 11 11
Common fisheries policy
Common foreign and security policy 1
Company law 1 1
Competition 16 4 20
Consumer protection 29 9 38
Customs union and Common Customs Tariff 12 12
Economic and monetary policy 7 7
Energy 8 1 9
Environment 48 2 50
External action by the European Union 4 4
Financial provisions (budget, financial framework, own resources,
combating fraud and so forth) 6 6
Free movement of capital 4 4
Free movement of goods 2
Freedom of establishment 5 5
Freedom of movement for persons 16 9 25
Freedom to provide services 18 5 23
Industrial policy 7 7
Intellectual and industrial property 31 61 92
Law governing the institutions 8 20 28
Principles of EU law 10 7 17
Public health 6 6
Public procurement 15 5 20
Registration, evaluation, authorisation and restriction of chemicals 1 1
(REACH Regulation)
Research and technological development and space 1 1
Social policy 28 8 36
Social security for migrant workers 11 1 12
State aid 12 8 20
Taxation 61 7 68
Transport 21 4 25
TFEU 545 185 730
Protection of the general public 1 1
Euratom Treaty 1 1
Principles of EU law 1 1
EU Treaty 1 1
Law governing the institutions 2 2
Procedure 11 11
Staff Regulations 9 9 18
Others 1 20 31
OVERALL TOTAL 558 205 763

1|  The figures given (gross figures) represent the total number of cases, without account being taken of the joinder of cases on the
ground of similarity (one case number = one case).

2| Ordersterminating proceedings other than those removing a case from the register, declaring that there is no need to give a decision
or referring a case to the General Court.



XIl. Completed cases — Judgments concerning failure of a Member State to fulfil its
obligations:outcome (2015-2019) *

BE BG (Z

DK DE

EE

IE

EL

ES

FR HR
w2015

IT

cY
m2016

Lv

LT
W 2017

LU HU MT NL
w2018

AT
2019

PL

PT RO

S|

SK

FI

SE

UK

2015 2016 2017 2018 2019
Infringement
declared

Infringement
declared

Infringement
declared

Infringement
declared

Infringement
declared

Dismissed Dismissed Dismissed Dismissed Dismissed

Belgium

Bulgaria

Czech Republic

Denmark

Germany

Estonia

Ireland

Greece

Spain

France

Croatia

Italy

Cyprus

Latvia

Lithuania

Luxembourg

Hungary

Malta

Netherlands

Austria

Poland

Portugal

Romania

Slovenia

Slovakia

Finland

Sweden

United Kingdom
Total

2
2

1
3

26

1
1
]

1

27

1
]

20

2

30

1

[CIENEN NI

S W=

25

1| The figures given (net figures) represent the number of cases after joinder on the ground of similarity (a set of joined cases

=one case).



XIll. Completed cases — Appeals: outcome (2015-2019) * 2
(judgments and orders involving a judicial determination)

1|

2|

180

160

140

120

100

80 -

60 +

40 -

2015 2016 2017 2018
M Appeal dismissed

Decision totally or partially set aside and no referral back

M Decision totally or partially set aside and referral back

W Removed from the register/no need to give a decision

2015 2016 2017
g £ ., g ., £
o 5 ® o T ® o 5 ® o
EE 852 E 52 E S
t o F g o F g o F =
2 2 2 2
Appeal dismissed 37 160 97 63 93 156 103 60 163 59
Decision totally or
partially set asideandno | 19 @ 1 20 12 12/ 23 23 11

referral back
Decision totally or
partially set aside and 6 | 1 7 9 9 M 11 14
referral back
Removed from the
register/no need to give a 10 10 12 12 1 1
decision
Total 62 72 134 84 105 189 137 61 198 84

More detailed information on appeals brought against the decisions of the General Court is included in the Statistics concerning

the Judicial Activity of the General Court.

The figures given (gross figures) represent the total number of cases, without account being taken of the joinder of cases on the
ground of similarity (one case number = one case). They also include the appeals referred to in Article 58a of the Protocol on the
Statute of the Court of Justice of the European Union and declared inadmissible or not allowed to proceed pursuant to
Articles 170a or 170b of the Rules of Procedure. For more detailed information on the mechanism referred to in Article 58a of the

Statute, see Table XX of the present report.

2018
£ =
[

T o

o -

64 123
112
115
15 | 15
81 165

2019

Judgments

[e))
w

-
~

89

2019

Orders

110

121

Total

173

210



XIV. Completed cases — Duration of proceedings in months (2015-2019) *
(judgments and orders involving a judicial determination)

25

2015 2016 2017 2018 2019
m References for a preliminary ruling H Direct actions B Appeals
2015 2016 2017 2018 2019
References for a preliminary ruling 15.3 15 15.7 16 15.5
Urgent preliminary ruling procedure 1.9 2.7 2.9 3.1 3.7
Expedited procedures 5.3 4 8.1 2.2 9.9
Direct actions 17.6 19.3 20.3 18.8 19.1
Expedited procedures 9 10.3
Appeals 14 12.9 17.1 134 1.1
Expedited procedures 10.2

1|  The following types of cases are excluded from the calculation of the duration of proceedings: cases involving an interlocutory
judgment or ameasure of inquiry; opinions; special forms of procedure (namely legal aid, taxation of costs, rectification, application
to set aside a judgment delivered by default, third-party proceedings, interpretation, revision, examination of a proposal by the
First Advocate General to review a decision of the General Court, attachment procedure and cases concerning immunity); cases
terminated by an order removing the case from the register, declaring that there is no need to give a decision or referring the
case to the General Court; proceedings for interim measures and appeals concerning interim measures and interventions.



XV. Cases pending as at 31 December — Nature of proceedings (2015-2019) *

800
700
600
500 +
400
300 -
200 -
100 ~
0 -
2015 2016 2017 2018 2019
M References for a preliminary ruling H Direct actions
B Appeals B Special forms of procedure
Requests for an opinion
2015 2016 2017 2018 2019
References for a preliminary ruling 558 575 661 709 749
Direct actions 72 58 67 70 69
Appeals 245 231 180 214 270
Special forms of procedure 2 6 5 3 7 13
Requests for an opinion 3 3 1 1 1
Total 884 872 912 1001 1102

1| Thefigures given (gross figures) represent the total number of cases, without account being taken of the joinder of cases on the
ground of similarity (one case number = one case).

2| Thefollowing are considered to be ‘special forms of procedure’: legal aid; taxation of costs; rectification; application to set aside a
judgment delivered by default; third-party proceedings; interpretation; revision; examination of a proposal by the First Advocate
General to review a decision of the General Court; attachment procedure; cases concerning immunity.



XVI. Cases pending as at 31 December — Bench hearing action (2015-2019) *

2019

17.52%
B Grand Chamber

B Chambers (five judges)
= Chambers (three judges)

M Vice-President

64.52%

= Not assigned

0.37%

2015 2016 2017 2018 2019

Full Court 1 1
Grand Chamber 38 40 76 68 65
Chambers (five judges) 203 215 194 236 192
Chambers (three judges) 54 75 76 77 130
Vice-President 2 2 4 1 4
Not assigned 587 539 562 618 711

Total 884 872 912 1001 1102

1] The figures given (gross figures) represent the total number of cases, without account being taken of the joinder of cases on the
ground of similarity (one case number = one case).

Annual Report 2019 | Judicial activity




XVII. Expedited procedures (2015-2019)

Requests for an expedited procedure '

2015 2016 2017 2018 2019 Total

References for a preliminary 18 20 30 33 50 151
Direct actions 1 3 3 7
Appeals 1 1 4 6
Special forms of procedure 1 1
Total 18 21 31 36 58 165

Requests for an expedited procedure — outcome 2

2015 2016 2017 2018 2019 Total

Granted 1 4 4 9 3 21
Not granted 23 12 30 17 56 138
Not acted upon 3 4 1 3 1 9
Decision pending 3 4 8 6 21
Total 24 20 35 33 66 189

1|  The figures mentioned in this table refer to the number of requests made during the year in question, irrespective of the year in
which the relevant case was brought.

2| The figures mentioned in this table refer to the number of decisions taken, during the year in question, concerning a request for
the expedited procedure, irrespective of the year in which such a request was made.

3| Therewasno need to give aformal ruling on the request because the case was removed from the register or completed by judgment
or order.



XVIII. Urgent preliminary ruling procedure (2015-2019)

Requests for the urgent preliminary ruling procedure to be applied *

2015 2016 2017 2018 2019 Total

Judicial cooperation in civil matters 4 5 5 14
Judicial cooperation in criminal matters 5 7 6 8 10 36
Police cooperation 4 4
Borders, asylum and immigration 2 5 4 5 5 21
Others 1 1 2
Total 11 12 15 19 20 77

Requests for the urgent preliminary ruling procedure to be applied — outcome 2

2015 2016 2017 2018 2019 Total

Granted 5 9 4 12 11 Zy|
Not granted 5 4 11 7 7 34
Decision pending 1 2 3
Total 11 13 15 19 20 78

1| The figures mentioned in this table refer to the number of requests made during the year in question, irrespective of the year in
which the relevant case was brought.

2| The figures mentioned in this table refer to the number of decisions taken, during the year in question, concerning a request for
the urgent procedure to be applied, irrespective of the year in which such a request was made.



XIX. Proceedings for interim measures (2015-2019)

Applications for interim measures !

2015 2016 2017 2018 2019 Total
Agriculture 1 1 2
Competition 2 1 3 6
Environment 1 1 2
Industrial policy 1 1
Law governing the institutions 2 2
Principles of EU law 1
Public procurement 1 1
Registration, evaluation, authorisation and ] -
restriction of chemicals (REACH Regulation)
Research and technological development 1 .
and space
State aid 2 1 3
Total 2 3 3 6 6 20

Applications for interim measures — outcome 2

2015 2016 2017 2018 2019 Total

Granted 2 1 5 1 9
Not granted 3 3 4 10
Decision pending 2 2 1 5
Total 2 5 3 8 6 24

1|  The figures mentioned in this table refer to the number of requests made during the year in question, irrespective of the year in
which the relevant case was brought.

2| Thefigures mentioned in this table refer to the number of decisions taken, during the year in question, concerning an application
for interim measures, irrespective of the year in which such an application was made.



XX. Appeals referred to in Article 58a of the Statute (2019)

Appeals brought against a decision of the General Court concerning the decision
of an independent board of appeal

2019
European Union Intellectual Property Office 36
Community Plant Variety Office 2
Total 38
Decisions as to whether the appeal should be allowed to proceed’
2019
Allowed to proceed
Not allowed to proceed 27
Inadmissible 2
Not acted upon
Total 29

1| The figures in this table refer to the number of requests made during the year in question, irrespective of the year in which the
relevant case was brought.



XXI. General trend in the work of the Court (1952-2019) —
New cases and judgments or opinions

New cases '
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1953 4 4
1954 10 10 2
1955 9 9 2 4
1956 11 11 2 6
1957 19 19 2 4
1958 43 43 10
1959 46 1 47 5 13
1960 22 1 23 2 18
1961 1 24 1 26 1 11
1962 5 30 35 2 20
1963 6 99 105 7 17
1964 6 49 55 4 31
1965 7 55 62 4 52
1966 1 30 31 2 24
1967 23 14 37 24
1968 9 24 33 1 27
1969 17 60 77 2 30
1970 32 47 79 64
1971 37 59 96 1 60
1972 40 42 82 2 61
1973 61 131 192 6 80
1974 39 63 102 8 63
1975 69 61 1 131 5 78
1976 75 51 1 127 6 88
1977 84 74 158 6 100
1978 123 146 1 270 7 97
1979 106 1218 1324 6 138
1980 99 180 279 14 132
1981 108 214 322 17 128
1982 129 217 346 16 185
1983 98 199 297 11 151
1984 129 183 312 17 165
1985 139 294 433 23 211
1986 91 238 329 23 174
>>>

1] Thefigures mentioned in this table relate to all the cases brought before the Court with the exception of special forms of procedure.

2| The figures mentioned in this column refer to the number of judgments or opinions delivered by the Court, with account being
taken of the joinder of cases on the ground of similarity (a set of joined cases = one case).



New cases '
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1987 144 251 395 21 208
1988 179 193 372 17 238
1989 139 244 383 19 188
1990 141 221 15 1 378 12 193
1991 186 140 13 1 2 342 9 204
1992 162 251 24 1 2 440 5 210
1993 204 265 17 486 13 203
1994 203 125 12 1 3 344 4 188
1995 251 109 46 2 408 3 172
1996 256 132 25 3 416 4 193
1997 239 169 30 5 443 1 242
1998 264 147 66 4 481 2 254
1999 255 214 68 4 541 4 235
2000 224 197 66 13 2 502 4 273
2001 237 187 72 7 503 6 244
2002 216 204 46 4 470 1 269
2003 210 277 63 5 1 556 7 308
2004 249 219 52 6 1 527 3 375
2005 221 179 66 1 467 2 362
2006 251 201 80 3 535 1 351
2007 265 221 79 8 573 3 379
2008 288 210 77 8 1 584 3 333
2009 302 143 105 2 1 553 1 376
2010 385 136 97 6 624 3 370
2011 423 81 162 13 679 3 370
2012 404 73 136 3 1 617 357
2013 450 72 161 5 2 690 1 434
2014 428 74 111 1 614 3 416
2015 436 48 206 9 3 702 2 399
2016 470 35 168 7 680 3 412
2017 533 46 141 6 1 727 3 466
2018 568 63 193 6 830 6 462
2019 641 41 256 10 1 949 6 491
Total 11358 9134 2653 144 28 23317 379 12443

1|  Thefigures mentioned in this table relate to all the cases brought before the Court with the exception of special forms of procedure.

2| The figures mentioned in this column refer to the number of judgments or opinions delivered by the Court, with account being
taken of the joinder of cases on the ground of similarity (a set of joined cases = one case).



XXII. General trend in the work of the Court (1952-2019) —

by Member State per year
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